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A-l Filed Jul 1 1948 

A^3 

IN' THE 

UNITED STATES COUBT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 9914 

Pan American-Grace Airways, Inc., Petitioner, 

against 

Civil Aeronautics Board, Pan American Airways, Inc., and 
Braniff Airways, Inc., Respondents. 

Petition of Pan American-Grace Airways, Inc., for Review 
of Order of the Civil Aeronautics Board 

Petitioner, Pan American-Grace Airways, Inc., (here¬ 
after called Panagra) respectfully represents to this Court 
that; 

c . 

1 . 

The Nature of the Proceedings as to Which Review 

Is Sought 

Panagra seeks review of an order of the Civil Aeronau¬ 
tics Board in certain proceedings entitled “In the Matter 
of Complaints and Petitions of Pan American-Grace Air¬ 
ways, Inc. and Pan American Airways, Inc. regarding the 
Latin American Certificate of Braniff Airways, Inc.” 
(Order Serial No. E-1495, Docket 3152, decided and served 
May 3, 1948). These proceedings are described more fully 
in Part 2 hereof. 

A-4 2. 

The Facts and Statutes Upon Which Jurisdiction is 

Based 

Panagra is, and for some time has been, an air carrier 
holding a certificate of public convenience and necessity for 
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the transportation of persons, property and mail by air 
over various routes in South America serving points in the 
Canal Zone, Colombia, Ecuador, Peru, Bolivia, Brazil, Chile 
and Argentina. It is a corporation organized under the 
laws of the state of Delaware and has its principal place 
of business in the city and state of New York. 

Braniff Airways, Inc. (hereinafter called Braniff) wa? 
authorized to engage in air transportation between certain 
points in South America by order of the Civil Aeronautic? 
Board dated May 17, 1946. As of May 3, 1948, the date of 
the order for which review here is sought, Braniff had not 
inaugurated any service under any portion of this certifi¬ 
cate. 

On September 30, 1947 Panagra filed a petition and com¬ 
plaint with the Civil Aeronautics Board under Section 
401(h)* of the Civil Aeronautics Act, which, among other 
things, provides that the Board, on petition or complaint, 
“ after notice and hearing, may alter, amend, modify or sus¬ 
pend any * * * certificate, in whole or in part, if the public 
convenience and necessity so requires * * *.” The petition 
and complaint sought, in addition to a general prayer for 
relief, the amendment or suspension of that portion of the 
South American certificate of Braniff relating to routes 
south of the Canal Zone. It was verified by Panagra’s 
President and contained pertinent factual allegations. The 
ultimate facts alleged, as supported by detailed informa¬ 
tion, included the following: 

(a) Substantial amendment or suspension of Braniff’s 
South American certificate is required by the public con¬ 
venience and necessity. 

A-5 (b) Braniff is contemplating operations in South 

America which are not in accord" with the route pre¬ 
scribed in its certificate. 

(c) Neither the route for which Braniff was certificated 
nor the route Braniff proposes to fly was ever found by the 

* The petition and complaint was also filed nnder Section 1002(a) of the Act. 
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Board to be required by the public convenience and neces¬ 
sity. 

(d) Braniff proposes to develop its South American 
route in disregard of its obligations under its certificate. 

(e) A series of executive agreements entered into by the 
President of the United States subsequent to the award of 
Braniff’s South American route with the governments of 
various countries to be served by that route as well as the 
failure of Braniff to obtain operating rights in Colombia 
and Argentina prevent Braniff from operating the route as 
certificated and leave the entire pattern and character of 
its operations uncertain. 

(f) Conditions affecting air transportation in South 
America have substantially changed since the Braniff route 
was awarded. Experience since the award of the Braniff 
route has demonstrated that there is insufficient traffic to 
support two United States air carriers engaged in direct 
competition over parallel routes using identical equipment. 

(g) Operating expenses have substantially increased. 

(h) Inauguration of Braniff’s services will require a 
much larger capital outlay than originally contemplated 
and will place a far greater financial burden on the United 
States treasury, which must compensate Braniff in the 
form of mail pay subsidy for operating deficits. 

(i) A number of foreign flag airlines have established 
services since the Braniff route was awarded which parallel 
Panagra’s services and Braniff’s proposed services, thus 
already providing a multiplicity of routes and schedules 
exceeding the requirements of the traffic in the area. 

A-6 Neither Braniff Airways, Inc. nor anyone else de¬ 
nied these allegations by appropriate verified an¬ 
swer. Pan American Airways, Inc. filed on October 17, 
1948 a comparable petition and complaint raising substan¬ 
tially similar issues as to that portion of Braniff’s South 
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American certificate authorizing operations between Hous¬ 
ton and the Canal Zone. Panagra requested the Board to 
hold an immediate hearing on its petition and complaint. 
This request was contained in the petition and complaint 
and was renewed on several subsequent occasions, both in 
writing and orally, but the Board failed to set the matter 
down for hearing. 

On April 23, 1948, the Board by Order Serial No. E-1438, 
ordered oral argument on designated issues. The order 
made Panagra and Braniff parties to the proceeding, and 
granted the petitions to intervene filed by Pan American 
and the Postmaster General 

Pursuant to said order on April 29, 1948, an oral argu¬ 
ment before the members of the Board was had upon the 
following limited issues in relation to said petition and 
complaint: | 

(i) Whether it was in the public interest to order im¬ 
mediate hearing upon all or part of the petition and com¬ 
plaint; and 

(ii) Whether the Board had the legal power to and 
should “at this time ,, dismiss the petition and complaint 
without hearing. 

I 

No testimony was adduced at this argument and no docu¬ 
mentary evidence was submitted to the Board. Thereafter, 
on May 3, 1948, the Board handed down an opinion and 
order dismissing the petition and complaint without hear¬ 
ing. This order was not submitted to the President of the 
United States for approval. 

This petition is filed for review of that order. This 
Court has jurisdiction to review the order under Section 
1006 of the Civil Aeronautics Act of 1938 as amended (52 
Stat. 1024, 49 U. S. C. Section 646). i 


i 

t 

I 


i 
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A-7 3. 

The Relief Peayed 

Panagra prays that this Court review the order of the 
Board of May 3,1948, that said order be set aside, and that 
this Court direct the Board to hold a hearing on the petition 
and complaint filed by Panagra with the Board as required 
by the provisions of the Act. Panagra asks such other 
relief as this Court may deem appropriate. 

4. 

The Points on Which Petitionee Intends to Rely 

L 

Braniff’s South American certificate was void from its 
inception because it was issued pursuant to the affirmative 
direction of the President of the United States who in so 
doing acted beyond the authority granted him in Section 
801 of the Act. 

n. 

(a) Section 401(h) of the Civil Aeronautics Act makes 
a hearing mandatory upon a petition and complaint filed to 
alter, amend, modify or suspend a carrier’s certificate for 
foreign air transportation. 

(b) The action of the Board in dismissing the petition 
and complaint of petitioner is contrary to the directive of 
Section 1102 of the Civil Aeronautics Act in view of the 
substantial and material inconsistency between the United 
States air routes established by executive agreement and 
the air routes for which Braniff Airways, Inc. was certifi¬ 
cated. 

(c) If a hearing is not mandatory under the Act as to 
all petitions filed under Section 401(h), it is nevertheless 

mandatory as to any petition and complaint which, 
A-8 like that of Panagra in this instance, state substan¬ 
tial and material facts indicating that public con- 
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venience and necessity require amendment or suspension 
of a certificate. I 

(d) Panagra’s petition and complaint alleged facts show¬ 
ing that public convenience and necessity require amend¬ 
ment or suspension of the Braniff route, and the Board’s 
action in dismissing without taking evidence was er¬ 
roneous. 

(e) The issues upon which the Board heard oral argu¬ 

ment are not the issues raised by Panagra’s petition, $nd 
dismissal of the petition upon a determination of those 
issues was, therefore, an error of law. j 

(f) The purported findings of fact recited by the Board 
as the basis for the dismissal are not supported by Pa¬ 
nagra’s petition and complaint which constituted the only 
evidence of record. The Board improperly made findings 
based upon mere assertions of Braniff’s attorney and upon 
various unspecified records supposedly in the files of the 
Board. 

I 

(g) The Board did not submit Panagra’s petition or the 
order of dismissal to the President for approval as required 
by Section 801 of the Civil Aeronautics Act. 


Dated July 1, 1948 

Respectfully submitted, 

i 

! 

Pan American-Grace Airways, Inc. 

By /s/ Harold J. Roig, 

President . 


* * • * • 


• • 
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2 Filed Sept 30 1947 

CIVIL aeronautics board 

WASHINGTON, D. C. 

In the Matter of the 
South American Certificate 

of 

Braniff Airways, Inc. 

Petition and Complaint of Pan American-Grace Airways, 

Inc. 

To the Civil Aeronautics Board 
Washington, D. C. 

Pan American-Grace Airways, Inc. (Panagra), an air 
carrier, submits herewith a petition and complaint pursu¬ 
ant to Sections 401(h) and 1002(a) of the Civil Aeronau¬ 
tics Act: 

1. Panagra has operated in South America since 1928. 
During the years Panagra has steadily developed new 
routes, increased frequencies and improved its services. 
It now serves points in eight South American countries, 
over approximately 9000 certificated route miles. Pa¬ 
nagra’s operations are in the public interest. They have 
frequently met the test of public convenience and necessity 
and have been found by the Board to further the develop¬ 
ment of United States trade and commerce and otherwise 
to promote the objectives of the Civil Aeronautics Act. 

2. Following hearings held in the Fall of 1944, Braniff 
Airways, Inc. (Braniff), by order of the Board dated May 
17, 1946 (Docket 525, Serial No. 4793), was authorized to 
engage in air transportation 

3 “ Between the terminal point Houston, Tex., the in¬ 
termediate points Havana, Cuba; Balboa, C. Z.; 
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Bogota, Colombia; Quito and Guayaquil, Ecuador; Lima, 
Peru; La Paz, Bolivia; and Asuncion, Paraguay, and (a) 
beyond Asuncion, Paraguay, the intermediate point Sao 
Paulo, Brazil, and the terminal point Rio de Janeiro, Brazil, 
and (b) beyond Asuncion, the terminal point Buenos Aires, 
Argentina. ’ ’ 

Braniff’s South American certificate as above described has 
not since been amended. Braniff has not inaugurated ser¬ 
vice over any portion of said certificated route. 

3. Braniff is now contemplating operations in South 
America not in accordance with the route prescribed in its 
certificate but over a route which would directly parallel 
Panagra’s main line route all the way between Balboa and 
Buenos Aires. In Docket 525 the Board did not even con¬ 
sider operation by Braniff of the routes Braniff now pro¬ 
poses to operate. The Board has never found that either 
Braniff’s proposed routes or its certificated route are re¬ 
quired by the public convenience and necessity. 

i 

4. Since the decision in Docket 525, conditions affecting 
air transportation in South America have very substan¬ 
tially changed. Traffic has not produced the revenues 
estimated at the hearings in Docket 525, and operating ex¬ 
penses in South America are increasing rapidly and cur¬ 
rency is depreciating. Since the date of the Board’s deci¬ 
sion in Docket 525, a number of strong foreign air carriers 
have commenced operations in the area served by Panagra 
and are providing parallel services and effective competi¬ 
tion. Experience has demonstrated there is insufficient 
traffic available to support two United States air carriers 
operating to the same points in South America and engag¬ 
ing in direct competition over parallel routes using identi¬ 
cal equipment. Under the conditions which now exist in 
this area, such a duplication of services would weaken Pa¬ 
nagra to the extent that it will be seriously hampered in its 

struggle against rising foreign competition. As a 
4 result of the bilateral air agreements and other re- 
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cent developments, Braniff will not be able to oper¬ 
ate the route for which it was certificated. In addition, 
substantial changes in the pattern of Panagra’s services 
are in progress as a result of these agreements. Braniff’s 
operations will involve a prohibitive and exorbitant cost 
to the United States and a cost many times in excess of 
that which was originally estimated. The operation of 
Braniff’s route, either as defined in the original certificate 
or, to an even greater extent, as Braniff now proposes to 
operate it, will result in an unsound system of air trans¬ 
portation in South America. To permit Braniff to operate 
under present conditions would accomplish precisely the 
result which the Board sought to avoid in the Latin Ameri¬ 
can decision when it stated: 

“It is not our intention to encourage a waste of public 
money or private investment through the establishment of 
a multiplicity of air transportation services where the po¬ 
tential traffic and the public interest do not require such 
services. ’ ’ 

5. A full review of Braniff’s contemplated operations 
prior to it inaugurating any service in South Am erica under 
its certificate or otherwise is essential in the public interest. 
Substantial amendment or suspension of Braniff’s South 
American certificate is required by the public convenience 
and necessity. 

6. Since the Board’s decision in Docket 525 it has become 
apparent that Braniff will not, and indeed cannot, operate 
the route which the Board so certificated. Under the terms 
of the Brazilian bilateral agreement, Braniff’s only access 
to Bio de Janeiro would be via a temporary route across 
Bolivia for which it is not certificated by the Board and 
ultimately via Manaos, a route for which Braniff is also 
not certificated and which the Board specifically found in 
Docket 525 was not required by the public convenience and 
necessity due to limited traffic volume and heavy capital 
requirements. 
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5 7. Routes for the bilateral agreement with Argen¬ 

tina have not yet been determined and the agreement 
is not operative. Braniff has not obtained any authority 
from Argentina to operate services to Buenos Aires or any 
other point in that country. Whether Braniff will be au¬ 
thorized to fly to Argentina over its present certificated 
route cannot now be determined. Braniff has, moreover, 
not secured any rights to operate to any point in Colombia 
although Bogota is one of the most northerly and major i 
traffic points in its certificated route structure. j 

8. To meet this situation and other operating difficulties 
Braniff now proposes to operate routes and services in 
South America which are not authorized by the provisions j 
of said certificate. 

In lieu of serving and developing the single route author- j 
ized by the Board as aforesaid, Braniff proposes ultimately j 
to operate two routes south of the Canal Zone, one following 
the most direct Great Circle course to Rio de Janeiro, Le., 
via Manaos, and the other the most direct Great Circle 
course to Buenos Aires via Lima and Antofagasta. These 
routes differ radically from the certificate issued to Braniff 
by the Board, for they omit certificated points, add addi- j 
tional points, in combination involve substantial additional 
route mileage, and will be supported by less traffic since 
important traffic centers are omitted and the Rio de 
Janeiro and Buenos Aires traffic is split between the east ! 
coast and west coast routes. 

! 

9. Braniff proposes to develop its South American route j 
pattern in disregard of its present obligations under said i 
certificate by presenting to the Board a series of applica¬ 
tions and requests for non-stop service, exemption orders 
and authorizations for temporary suspensions of service. 
Several aplications designed to effectuate steps in this pro¬ 
gram have already been filed. By this piecemeal procedure! 
Braniff’s ultimate intent may remain undisclosed until, 
its contemplated route pattern is substantially author¬ 
ized. 
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6 10. Braniff’s proposed services will directly par¬ 

allel a substantial portion of Panagra’s route. Tbe 
resulting system of duplicate air transportation will not 
promote tbe objectives of tbe Civil Aeronautics Act, and in 
particular will place excessive and needless financial burden 
on tbe Treasury and weaken tbe development of American 
trade and commerce to and with tbe eight South American 
countries served. Tbe cost to tbe United States resulting 
from Braniff’s inauguration of this duplicate American 
service in South America would be extravagant, prohibitive 
and wasteful. 

In Docket 2886 Braniff has submitted its current esti¬ 
mates of tbe operating results of its South American ser¬ 
vices. Tbe currently estimated cost to tbe United States 
of operating tbe proposed service is very substantially in 
excess of tbe cost Braniff estimated at tbe time of tbe bear¬ 
ings in Docket 525, as may be seen from a comparison of 
Exhibit B-21 in that docket with schedules accompanying 
Braniff’s petition in Docket 2886. Braniff originally esti¬ 
mated that the service could be performed at an operating 
loss of 4.26^ per revenue mile after allowing for contin¬ 
gencies and including service to Bogota, Quito and La Paz. 
This would have involved a yearly cost to tbe United States 
of only $123,587 plus adequate allowance for return on in¬ 
vestment, and was based upon Braniff operating annually 
2,898,101 revenue miles. Braniff now proposes to operate 
initially only 1,199,630 miles per annum, and yet tbe cost 
to tbe United States of tbe service as now estimated is many 
times in excess of tbe original estimate on tbe basis of 
which tbe Certificate was awarded. Before any allowance 
for return on investment, Braniff’s detailed estimates indi¬ 
cate an operating loss of 93.55^ per revenue mile, and 
Braniff in fact seeks a payment of 151.73^ per revenue mile. 
Even at the lesser figure, tbe cost to tbe United States for 
a year’s operation will be $1,122,393 compared with 
$123,587 originally estimated. This estimate is made with¬ 
out making any allowance for its expense of services which 
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Braniff is obligated to provide at points such as Bogota, 
Quito and La Paz, and assumes wholly unrealistic 
7 and over-optimistic passenger revenue. Operation 
of Braniff’s full service of 2,898,101 miles at 151.73^ 
per revenue mile would involve an annual mail pay expend¬ 
iture of $4,397,000. 

Inauguration of Braniff’s South American routes will 
also require a substantially larger capital outlay than 
originally contemplated. This is due not only to the rising 
costs in South Am erica but to the fact of the United States 
Brazilian bilateral air agreement, under which Braniff con¬ 
templates it must make capital expenditures for a tempo¬ 
rary route across Bolivia and thereafter meet additional 
capital requirements in establishing a pioneer route from 
Bogota to Rio de Janeiro via Manaos. Changes in Braniff’s 
own financial condition since the date of the Board’s deci¬ 
sion, as reflected in its requests for substantial additional 
mail pay to support its domestic routes, suggest the par¬ 
ticular inappropriateness of Braniff extending its opera¬ 
tions into South America at this time. 

The variance between Braniff’s present estimates of the 
cost to the Government of Braniff’s proposed service in 
South America and the estimates presented in the certifi¬ 
cate case are at least as great as those which led the Board, 
by its order No. E-338, dated March 3, 1947, to institute an 
investigation to determine whether Chicago & Southern 
service beyond Havana should be suspended. The ultimate 
costs of Braniff’s proposed service to the Government 
would be very much greater. As in the case of Chicago & 
Southern, Braniff’s proposed service would afford little if 
any air service not now available. Bogota, the only point 
named in Braniff’s certificate which has not had AmeriCan- 
flag air service for many years, is not now proposed to be 
served at all. 

11. In addition to the substantial expense which would 
be incurred by the United States in direct payments to 
Braniff, inauguration of the Braniff service would require 
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a substantial increase in Panagra’s mail pay to offset tbe 
resulting loss of passenger, mail and express revenue. 
Panagra is facing rising costs, exchange losses due to cur¬ 
rency depreciation, and reduction of revenues due to 
8 increased foreign competition. Since the date of the 
Latin American decision, economic factors beyond 
Panagra’s control have substantially and materially in¬ 
creased the cost to the United States of sustaining Pan¬ 
agra’s services so that, in lieu of approximately 18^ per 
revenue mile in mail pay which has heretofore been neces¬ 
sary, Panagra now estimates it will require approximately 
70? per revenue mile in mail pay. This substantial increase 
would be inadequate if Braniff were to commence oper¬ 
ations. 

12. From the viewpoint of the public convenience and 
necessity a multiplicity of air services well exceeding the 
requirements of the traffic already exists in the area Braniff 
intends to serve. Panagra is already engaged in a vigorous 
competitive struggle to maintain its services on an economic 
basis. Since testimony was taken in Docket 525, a number 
of foreign flag airlines have established services parallel¬ 
ing Panagra on various sectors of its route and are divert¬ 
ing substantial traffic from Panagra. Thus in the heavily 
traveled sector between Santiago and Buenos Aires, Pan¬ 
agra. now meets the competition of BSAA, the large British- 
line, LAN, the Chilean airline, and FAMA, the Argen¬ 
tine national carrier. This competition is already carrying 
about one-third of the total movement between Santiago 
and Buenos Aires. None of these services was operating 
when testimony was taken in Docket 525. This situation 
has required Panagra to cut its frequencies and to eliminate 
certain Argentine stops. Very substantial traffic previously 
carried by Panagra is now being carried by its competitors 
in this sector in spite of the fact that Panagra’s services 
are more modern and its planes superior in both speed and 
comfort. Similarly, along Panagra’s entire West Coast 
line, it is confronted by competition from PIA, which is 
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authorized to fly direct to Washington, New York and j 
Montreal, trafiic centers which are not available to Panagra. 

PIA is carrying substantial traffic in DC-4 aircraft j 
9 and offering effective competition. Additional com¬ 
petition exists and such competition will increase. 

13. From early pioneer days Panagra has developed its 
route pattern and services with a view to carrying not only 
the international traffic between the United States and j 
South American countries but also to provide adequate air j 
transportation between and within the South American j 
countries served. Thus it provided air services between 
points within the countries of Ecuador, Peru, Bolivia and ! 
Argentina, where it for a long time enjoyed valuable cabot- j 
age rights, and in addition it developed a very substantial 
amount of Fifth Freedom traffic between these and other j 
South American countries. By far the majority of Pan- j 
agra*s passengers and a very substantial amount of its j 
passenger revenues have historically been accounted for i 
by cabotage and Fifth Freedom traffic. Developments in! 
South American air transportation since the decision ini 
Docket 525 have prevented Panagra from continuing its: 
routes and services in accordance with this pattern. South 
American countries served by Panagra have in some in¬ 
stances refused further cabotage rights to Panagra. In; 
Argentina these rights have already been cancelled, re-| 
quiring Panagra to eliminate service to a number of points i 
and substantially to reduce service to other points, at the 
same time noticeably affecting Panagra ’s passenger 
revenues. 

14. Of even greater consequences are the ultimate long- 
range effects of the provisions of the bilateral air agree¬ 
ments, which will substantially limit Panagra ’s transpor¬ 
tation of Fifth Freedom traffic. The capacity provisions 
of these agreements and other requirements prevent Pan¬ 
agra from providing services designed primarily to develop 
Fifth Freedom traffic and limit the capacity which Panagra 
can offer for this purpose on its international trunk ser- 
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vices. As a result of these conditions, PanagTa is now 
10 in the process of revising and adjusting its entire 
route structure, suspending services to numerous 
points and placing greater and greater reliance upon 
through international services with large equipment. Since 
only a limited amount of such traffic is available, the main¬ 
tenance of such services becomes increasingly difficult as 
foreign competition increases, and the volume of such traffic 
is wholly insufficient to support both Braniff and Panagra. 

15. Experience since the decision in Docket 525 has dem¬ 
onstrated that there is not potential traffic available in the 
near future to support Braniff’s proposed service in ad¬ 
dition to the established service of Panagra. Under the 
standards recognized by the Board in other cases, Braniff’s 
operation will not serve the public convenience and neces¬ 
sity. Traffic estimates submitted in Docket 525 which were 
not considered by the Board sufficient to justify Braniff’s 
route application were actually too optimistic. Substan¬ 
tial traffic in Latin America is not developing as rapidly 
as expected in many areas in spite of night flying, use of 
ultra modem DC-6 aircraft and other service improve¬ 
ments. 

In the sector between Balboa and Lima, the portion of 
the Braniff certificated route proposed to be initially oper¬ 
ated, Panagra so far this year has had only a moderate load 
factor. The Panagra load factor will diminish with the 
development of Peruvian International Airways’ service, 
which is already diverting substantial traffic from Panagra. 
Less than 30 passengers a month have been carried north¬ 
bound from Lima or points south of Lima destined to 
Braniff’s United States gateway, Houston. Sufficient traffic 
is not available to support Braniff’s proposed services on 
an economic basis, but Panagra’s load factor will be 
lessened if the Braniff service is inaugurated. 

Wherefore, Panagra prays that the Board order an 
immediate hearing on this petition and thereafter, bv 
appropriate order, direct one or more of the following: 
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(a) That Braniff’s South American certificate as de- j 
scribed in Paragraph 2 above be altered, amended 

11 and modified by striking therefrom any authority to 
operate in any manner to any point or points south j 

of Balboa, Canal Zone; or 

(b) That Braniff’s South American certificate be sus¬ 
pended for a period of five years subject to further order j 
of the Board; or 

(c) That the Board order hearings on all of Braniff’s 
applications for exemption from the requirements of Title 
IV of the Act, for non-stop authority and for tempo¬ 
rary suspension of services now or hereafter filed in con- : 
nection with its proposed South American operations and 
consolidate such hearings with this proceeding or defer 
such hearings pending final order in this proceeding. 

(d) For such further and different relief as the Board j 

shall consider appropriate in the premises. j 

Pan American-Gbace Airways, Inc. j 
By Harold J. Roig (signed) 

President i 

Dated Sept. 29, 1947 j 

12 VERIFICATION 
State of New York, 

County of New York, ss: j 

Harold J. Roig states that he is President and the Chief 
Executive Officer of Pan American-Grace Airways, Inc., a 
Delaware corporation; that he has read and is familiar witfi 
the contents of the foregoing petition and complaint; that 
he intends and desires that in granting or denying the relief 
requested the Board shall place full and complete reliance 
upon the accuracy of each and every statement therein con¬ 
tained; that he is familiar with the facts therein set forth; 
and that, to the best of his information and belief, every 
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statement contained is true, and no such statement is 
misleading. 

Habold J. Eoig (signed) 

Harold J. Eoig, 

President 

Pan American-Grace Airways, Inc. 

Subscribed and sworn to before me a 
Notary Public in and for the County of 
New York, State of New York, this 29th 
day of September, 1947 (Seal) 

Eichard H. Clarke, Jr. 

Notary Public in the State of New York 
Eesiding in Westchester County 
N. Y. Co. Clk’s No. 102-A, Eeg. No. 1004-C-8 
Kings Co. Clk’s No. 281, Eeg. No. 6Q6-C-8 
Commission expires March 30, 1948 
• ••••••••• 

15 Filed October 17, 1947 

Petition of Pan American Airways, Inc. to Intervene 

Now comes Pan Ajmerican Airways, Inc. (hereinafter re¬ 
ferred to as “Pan American”) and respectfully represents 
to the Board as follows: 

1. Pan American is an air carrier which holds certificates 
authorizing it to engage in air transportation of passen¬ 
gers, property and mail between various points in the con¬ 
tinental United States and various points in Latin America. 
Said certificates are incorporated herein by reference. 
Among said certificates are certificates authorizing air 
transportation between Houston, Texas and New Orleans, 
Louisiana, on the one hand, and Balboa, Canal Zone, on the 
other, via Guatemala City; between Houston, Texas and 
Balboa, Canal Zone, via Mexico City; between Miami, 
Florida and Havana, Cuba; between Miami, Florida and 
Balboa, Canal Zone; and between New York, N. Y., Miami, 
Florida and Balboa, Canal Zone, on the one hand, and Eio 
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le Janeiro and Sao Paulo, Brazil, Asuncion, Paraguay, and 
Buenos Aires, Argentina, on the other. 

2. The operations proposed to be conducted by Braniff 
Airways, Inc. (hereinafter referred to as “Braniff”) under 
the certificate set forth in paragraph 2 of the petition and 

complaint of Pan American-Grace Airways, Inc. 
16 (hereinafter referred to as “Panagra”) would be 

directly competitive with the services of Pan Ameri¬ 
can under the said certificates. By virtue of the foregoing 
Pan American has an important property interest in the 
subject matter of this proceeding and desires to intervene 
therein. 

3. Pan American respectfully represents, however, that 
the scope of this proceeding should be broadened to include 
the portion of Braniff’s said certificate lying north of Bal¬ 
boa, Canal Zone. 

4. As appears from the Board’s opinion in Docket No. 
525, the issuance of Braniff’s certificate came about solely 
as a result of the President’s determination that “an addi¬ 
tional United States air carrier should be extended to Bio 
de Janeiro and Buenos Aires,” (6 C. A. B. 912). If the j 
Board should determine in the present proceeding that i 
Braniff’s certificate south of Balboa should be canceled or ! 
suspended as prayed for by Panagra, there would be no 
possible justification for continuing in effect the portion of 
Braniff’s certificate lying north of Balboa. The Houston- 
Balboa segment was included in Braniff’s certificate solely 
to provide a connection to the continental United States for 
Braniff’s proposed South American route to Rio and Bue¬ 
nos Aires. Neither the Board nor the President took the j 
view that additional service between Houston and Balboa i 
was required. Service between Houston and the Canal! 
Zone is available on two of Pan American’s certificated 
routes. Service between Houston and Havana is available 
over the route certificated to Chicago & Southern, and in¬ 
deed, Braniff is prohibited from operating flights into Ha¬ 
vana which do not originate or terminate at points in South 
America, since, as stated in the Board’s opinion (6 C. A. B. 
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915), “the primary purpose of the Braniff route to South 
America is to accommodate long-haul traffic to South 
America.” 

17 5. It would seem, therefore, to he clear that if the 
Board should sustain Panagra’s petition and com¬ 
plaint herein with respect to the sector of Braniff’s certifi¬ 
cate south of Balboa, it would not desire to leave in effect 
the sector of Braniff’s certificate north of Balboa. The 
issues with respect to the segments of Braniff’s certificate 
south and north of Balboa are similar and can best be con¬ 
sidered in the same proceeding. The broadening of the 
issues herein sought would therefore not complicate or 
delay the proceeding initiated by Panagra, but, on the con¬ 
trary, would avoid multiplicity of litigation. 

6. The same type of considerations alleged by Panagra 
in support of its petition and complaint with reference to 
Braniff’s proposed operations south of Balboa apply with 
like force and effect to Braniff’s proposed operations north 
of Balboa. Since the decision in Docket 525, Pan Ameri¬ 
can’s operations in the Caribbean and Gulf areas have been 
subjected to an amount of competition, actual and poten¬ 
tial, which could not have been anticipated when Docket 525 
was decided. Peruvian International Airways (PIA) now 
operates from Panama via Havana directly to Washington 
and New York; this company, though under foreign char¬ 
ter, is American managed, largely American owned, and 
utilizes American manufactured aircraft and American 
flight crews. TACA, S. A. has been granted permits to 
operate into both Miami and New Orleans in such a manner 
as to provide competitive service between Balboa and both 
these Pan American terminals; this company likewise is 
American owned and utilizes American airplanes and flight 
crews. In addition to these services which are already op¬ 
erating, there is the potential competition of the British 
authorized under the Bermuda Agreement; a route up the 
West Coast to be operated by FAMA, the Argentine 

18 airline; and the similar route which will be operated 
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by the Chilean airline. Because of the small size of j 
the Canal Zone and the proximity of the Panama airport 
(from which, indeed, it is expected that Pan American’s 
own service will shortly have to operate), all of these for-' 
eign carriers will be able to compete fully even for local j 
Canal Zone-United States business. In addition to these 
Panama-United States operators, the permits issued to 
Taca de Colombia and Avianca also authorize service com¬ 
petitive with Pan American’s service across the western! 
Caribbean. i 

7. Even at the present time, when some of these foreign- 
flag services are not yet operating and others are operat¬ 
ing at a lower frequency than will shortly be realized, and 
when nothing like full steamship service has yet been re¬ 
stored, Pan American’s load factors on its routes between 
the United States and the Canal Zone are discouragingly 
low. The inadequacy of these load factors to withstand 
further competition becomes particularly apparent when 
consideration is given to the relatively low frequency of 
service, which is all that the available traffic has permitted. 
On the daily trips between Miami and Balboa operated 
under the Panagra Through Flight Agreement, load factors 
in July-August, 1947 averaged around 73%, on the daily 
local Miami-Balboa trip around 45%, on the daily Ne'W' 
Orleans-Balboa trip around 45%, on the daily Houston-Bal- 
boa express trip around 55%, and on the daily Houston- 
Balboa local trip around 60%. Operation by another 
American-flag carrier in this area can only be conducted at 
heavy subsidy cost to the Government. Any doubt as to 
this has already been removed by the Board’s order of 
October 3, 1947, fixing a temporary rate of 95 cents per 
airplane mile for Braniff’s proposed operations north of 
Lima. This compares with rates tentatively fixed 
19 by the Board for Pan American in its order of Ah- 
gust 11, 1947 of 12.33 cents per mile for the 18 
months ended August 31, 1945 and of 80 cents per mail ton 
mile for an average mail load of 400 pounds for one sched- 
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nle per day and 70 cents per mail ton mile for mail loads in 
excess of 400 pounds per day thereafter—the latter being 
admittedly a merely compensatory or service rate. Yet the 
temporary rate of 95 cents per mile is only 63% of what 
Braniff sought and presumably is less even than an indi¬ 
cated break-even rate. The operation of Braniff’s service 
not only would require this heavy subsidization but would 
also be likely to result in increased mail pay requirements 
for the carrier already established. 

Wherefore, Pan American prays (1) that the Board 
make and enter an order adding it a party to this proceed¬ 
ing as an intervener and broadening the scope of this pro¬ 
ceeding to include the portion of Braniff’s route north of 
Balboa, Canal Zone, with the same requests for relief as to 
said portion as have been made by Panagra with reference 
to the portion of Braniff’s route south of Balboa, or (2) in 
the alternative, that the Board consider this as an inde¬ 
pendent petition and complaint seeking relief as aforesaid 
and enter an order setting this petition and complaint for 
immediate hearing, at the same time and place as Pana¬ 
gra’s petition and complaint in Docket No. 3152; and (3) 
that the Board grant such other, further and different 
relief as the Board shall consider appropriate in the prem¬ 
ises. 

Pan American Airways, Inc. 

By Howard B. Dean, 

Vice President. 

Dated October 16, 1947. 


25 Adopted by the Civil Aeronautics Board at its office 
in Washington, D. C., on the 23rd day of April, 1948. 

Docket No. 3152 

Order 

Pan American-Grace Airways, Inc. (Panagra) and Pan 
American Airways, Inc. (Pan American), having filed with 
the Board petitions and complaints (Docket No. 3152) re- 
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questing the Board to order immediate hearing pursuant 
to sections 401(h) and 1002(a) of the Civil Aeronautics 
Act, as amended, with respect to the certificate of public 
convenience and necessity of Braniff Airways, Inc., for a 
route described as follows: 

Between the terminal point Houston, Texas, the interme¬ 
diate points Havana, Cuba, Balboa, Canal Zone, Bogota, 
Colombia, Quito and Guayaquil, Ecuador, Lima, Peru, La 
Paz, Bolivia, and Asuncion, Paraguay, and (a) beyond 
Asuncion, Paraguay, the intermediate point Sao Paqlo, 
Brazil, and the terminal point Rio de Janeiro, Brazil, and 
(b) beyond Asuncion, Paraguay, the terminal point Buenos 
Aires, Argentina; 

It appearing to the Board that such petitions and com¬ 
plaints present important issues of policy and law which 
can best be determined by the Board after oral argument 
thereon; and 

It further appearing to the Board that, in petitions filed 
for that purpose, Pan American and the Postmaster Gen¬ 
eral have alleged matters indicating that they are persqns 
entitled to become parties to said proceeding pursuant to 
the Board’s Rules of Practice; 

26 It Is Ordered : 

! 

1. That on April 29, 1948, at 10:00 a.m., Eastern Stand¬ 
ard Time, in Room 5042, Commerce Building, Washington, 
D. C., the Board will hear oral argument upon the following 
issues: 

a. whether it is in the public interest to order immediate 
hearing upon all or a part of the aforesaid petitions arid 
complaints of Panagra and Pan American, and 

b. whether the Board has legal power to and should at 

this time dismiss said petitions and complaints, or part 
thereof, without hearing; j 

2. That Panagra and Braniff Airways, Inc., are hereby 

made parties to said proceeding; and j 
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3. That the petitions heretofore filed by Pan American 
and the Postmaster General to intervene in said proceeding, 
are hereby granted. 

By the Civil Aeronautics Board: 


(SEAL) 


/s/ M. C. Mulligan, 
Secretary. 




188 Docket No. 3152 

Decided: May 3, 1948 

Opinion 

By the Board : 

This opinion deals with complaints and petitions filed by 
Pan American-Grace Airways, Inc., (Panagra), and Pan 
American Airways, Inc., (Pan American), with respect to 
the Latin American certificate of Braniff Airways, Inc. 
(Braniff). 

Braniff Airways, Inc., is the holder of a certificate of 
public convenience and necessity issued by the Board pur¬ 
suant to Order Serial No. 4793, dated May 17, 1946, ap¬ 
proved by the President May 22, 1946, in Docket No. 525, 
et al., 1 authorizing Braniff to engage in air transportation 
service with respect to persons, property, and mail over 
the following routes: 

189 Between the terminal point Houston, Texas, the in¬ 
termediate points Havana, Cuba, Balboa, Canal 

Zone, Bogota, Colombia, Quito, and Guayaquil, Ecuador, 
Lima, Peru, La Paz, Bolivia, and Asuncion, Paraguay, and 
(a) beyond Asuncion, Paraguay, the intermediate point 
Sao Paulo, Brazil, and the terminal point Rio de Janeiro, 
Brazil (b) beyond Asuncion, Paraguay, the terminal point 
Buenos Aires, Argentina. 


i Latin American Air Service, 6 C. A. B. 857 (1946). 
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In the Latin American Service Case, supra, the Board 
was equally divided on the question whether the public com 
venience and necessity required the establishment of any 
of the proposed trunkline services through South America 
to Buenos Aires, and the applications for such service 
failed for want of an affirmative vote by a majority of the 
Board. Pursuant to Section 801 of the Civil Aeronautics 
Act, which provides that “the issuance, denial, transfer, 
amendment, cancellation, suspension, or revocation of 
* * • * any certificate authorizing an air carrier to engage 
in overseas or foreign transportation * • * • shall be subject 
to the approval of the President”, the Board submitted its 
opinion, order, and certificates to the President of the 
United States. The President, acting in accordance with 
his statutory authority, advised the Board that because of 
certain factors relating to our broad national welfare and 
other matters for which the Chief Executive has special 
responsibility, he had reached conclusions which required 
changes in the Board’s opinion to provide, inter alia, 
190 the extension of an additional carrier to South 
America as far south as Bio de Janeiro and Buenos 
Aires. In view of this determination by the President, it 
became necessary for the Board to determine both the rout¬ 
ing and the applicant which could best serve the national 
public interest. In its opinion of May 15, 1946, in Addi¬ 
tional Service to Latin America, supra, approved by the 
President on May 22,1946, the Board awarded a permanent 
route to Braniff as hereinbefore set forth. 

Thereafter, on September 30, 1947, Panagra filed with 
the Board a “Petition and Complaint” pursuant to Sec¬ 
tions 401(h) and 1002(a) of the Civil Aeronautics Act of 
1938, as amended, requesting that (a) Branitf’s Latin 
American certificate be “altered, amended, and modified by 
striking therefrom any authority to operate in any manner 
to any point or points south of Balboa, Canal Zone”, or 
(b) that said certificate “be suspended for a period of 5 
years subject to further order of the Board”, or (c) that 
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the “Board order hearings on all Braniff applications for 
exemption from the requirements of Title IV of the Civil 
Aeronautics Act for nonstop authority and for temporary 
suspension of services now or hereafter filed in connection 
with its proposed South American operation and consoli¬ 
date such hearings with this proceeding or defer such pro¬ 
ceeding pending the final order in this proceeding.” 

191 On October 17, 1947, Pan American filed with the 
Board a petition and complaint requesting that (a) 

the Board enter an order adding Pan American to the pro¬ 
ceeding in Docket No. 3152 as an intervenor and “broaden¬ 
ing the scope of this proceeding to include the portion of 
Braniff’s route north of Balboa, Canal Zone, with the same 
requests for relief as to said portion as has been made by 
Panagra with reference to the portion of Braniff’s route 
south of Balboa,” or (b) “in the alternative, the Board 
consider Pan American’s petition as an independent peti¬ 
tion and complaint seeking relief as aforesaid and enter an 
order setting this petition and complaint for immediate 
hearing, at the same time and place” as in Docket No. 3152. 

On April 29, 1948, the Board heard oral argument upon 
the following limited issues in relation to the aforesaid 
petitions and complaints: 

(a) whether it is in the public interest to order imme¬ 
diate hearing upon all or a part of the aforesaid petitions 
and complaints of Panagra and Pan American, and 

(b) whether the Board has the legal power and should 
at this time dismiss said petitions and complaints, or parts 
thereof, without hearing. 

The institution of proceedings of the character sought 
by the petitioners would cast a dark shadow across the cer¬ 
tificate already lawfully issued to Braniff and in full 

192 force and effect, and would therefore seriously ham¬ 
per and prejudice the inauguration and development 

of certificated service previously found to be required in 
the national interest. It seems obvious that where a cer¬ 
tificate has been issued at the conclusion of extended pro- 
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ceedings fully complying with the procedural requirements 
of the Act and affording all interested persons, including 
the petitioners, fullest opportunity to be heard, that prq- 
ceedings for suspension or amendment of such certificate 
so as to withdraw substantially the rights conferred 
thereby, should be undertaken only where the clearest rea¬ 
sons exist for such proceedings. The present case presents 
a particularly difficult problem as to the line to be dra^ 
between an effort by opposing parties to secure a retrial of 
issues already fully heard and decided and a situation in 
which there has been a sufficient change of circumstances 
or such new evidence as to require review of the previous 
action. This is true because in this case the route was estab¬ 
lished not pursuant to a finding of public convenience and 
necessity for the operation of the route but pursuant to 
Presidential direction predicated upon reasons of broad na¬ 
tional interest. 

Upon consideration of the petitions and complaints, the 
oral argument thereon and related matters, the Board finds 
that there has been no such showing of changes in facts or 
circumstances or the existence of such new evidence as to 
warrant re-examination of the issues with respect 
193 to the Latin American certificate of Braniff for the 
purpose of submitting to the President a recommen¬ 
dation as to whether such certificate should be suspended 
or radically altered by amendment. 

One of the contentions given great emphasis by petition¬ 
ers is that since the decision in the Latin American service 
case it has become evident that the mail pay required to 
support Braniff ’s service will be very substantial in amount 
and far in excess of the amounts originally estimated by 
Braniff. This argument proceeds upon the assumption that 
the Board and the President acted in reliance upon Bran¬ 
iff’s estimates. That this is clearly not the case is revealed 
by the opinions of the Board and its individual members 
as submitted to the President prior to his determination. 
Upon the basis of all the evidence of record, particularly 
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the traffic data and past operating experience of American 
carriers in South America, it was apparent at the time of 
the decision to award Braniff a certificate that substantial 
mail payments would be required for additional air service 
to South America. 

There has, of course, been a substantial increase in costs 
over those which were anticipated at the time of the deci¬ 
sion. The Braniff service is far from unique in this respect. 
Costs have risen extensively in the air transportation in¬ 
dustry within the last two years, and particularly in the 
international field such costs are of necessity being reflected 
in greatly increased mail rates. The estimates of 
194 expenses and revenues in new route cases as com¬ 
pared with the experience of the air carriers in 1947, 
and the estimates of expenses and revenues forecast in the 
mail-pay applications of such carriers, including the peti¬ 
tioners herein, all show that substantially increased mail 
payments will be necessary on a number of routes. Such 
prospect of increased costs as exists in this case does not 
constitute sufficient cause to institute proceedings against 
the Braniff route as sought by the petitioners. 

Other allegations of the petitioners as to new matters 
arising since the Latin American Service case likewise fail 
to present any issues not previously considered, but in 
reality complain rather that sufficient weight was not ac¬ 
corded to them. It is true that the United States Govern¬ 
ment has not as yet been able to obtain all operating rights 
in foreign countries which are necessary for operation of 
the route to all points as originally certificated. It cannot 
be expected that the necessary rights for the inauguration 
of service to an entire continent over many thousands of 
miles of route and touching eight foreign countries can be 
obtained immediately. Progress has been made in this 
direction and the carrier can begin operation almost imme¬ 
diately over a substantial portion of its route. The long¬ 
term objectives of the route should not, in our opinion, be 
sacrificed because of temporary inability to operate the 
service in its entirety. The important and valuable 
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195 Latin American rontes of Pan American and Pana- 
gra were established only after many years of effort 

and expenditure of large sums in the form of mail-pay 
subsidy. 

The petitioners contend that review of the Braniff cer¬ 
tificate is necessary because effective foreign competition 
has come into being since the Latin American Service Case 
was decided and important cabotage rights have been lost. 
However, the contention that this eventuality was not fore¬ 
seen and considered is not borne out by the facts, for the 
Board’s opinion shows that it fully anticipated such devel¬ 
opments. I 

The carrier proposes to inaugurate service at the outset 
to five points included in its certificate, namely, Houston, 
Havana, Balboa, Guayaquil and Lima. It will proceed to 
Sao Paulo and Rio de Janeiro, Brazil, as soon as certain 
navigation facilities have been installed. Provision for 
suspension of service to points such as Bogota and Quito, 
where such suspension is required, and for the rendition 
of nonstop service overflying those points, is contained in 
the existing certificate of Braniff. Such provisions are 
identical to the usual provisions in certificates for inter¬ 
national service, and are constantly utilized by the carriers 
in the rendition of their services. Hence, variations in the 
route pattern of the nature complained of by the petitioners 
are not unusual, and in fact were foreseen and authorized 
by the certificate itself. They do not constitute a modifica¬ 
tion of the certificate in violation of the Act. 

Insofar as the aforementioned petitions and complaints 
seek an investigation under section 1002(a) of the 

196 Act, no reasonable grounds appear for investigating 
said complaints, and in the opinion of the Board no 

facts have been stated warranting an investigation or ac¬ 
tion on its part. Moreover, the petitions and complaihts 
do not in any other respects set forth matters sufficient to 
warrant granting of the relief sought. 
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In view of the foregoing considerations and the broad 
objectives of section 2 of the Act the Board finds that it is 
not in the public interest to order hearing upon the afore¬ 
mentioned petitions and complaints and that they should be 
dismissed. After reviewing the arguments advanced at 
the oral argument we have concluded that the Board has 
power, under section 401(h) of the Act, to dismiss the peti¬ 
tions and complaints without hearing. 

An appropriate order will be entered. 

O’Connell, Chairman, Lee and Jones, Members of the 
Board, concurred in the above opinion. Ryan, Vice Chair¬ 
man, did not take part in the decision. 

• *•••*••*• 

Orders Serial Number E-1495 

197 Adopted by the Civil Aeronautics Board at its office 
in Washington, D. C., on the 3rd day of May, 1948. 

Docket No. 3152 

Order Dismissing Complaints and Petitions 

The Board, upon consideration of the petitions and com¬ 
plaints in the above-entitled proceeding and the oral argu¬ 
ment with respect to further proceedings thereon, having 
issued its opinion containing its findings, conclusions, and 
decisions, which is attached hereto and made a part hereof, 
and having found that its action in this matter is necessary 
pursuant to said opinion. 

It Is Ordered: That the aforesaid petitions and com¬ 
plaints be and they hereby are dismissed. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan, 

Secretary. 


(Seal) 
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41 Excerpts from Oral Argument 

PROCEEDINGS j 

Chairman 0 ’Connell: This morning the Board will hear 
oral argument in connection with Docket No. 3152, involv¬ 
ing the petitions and complaints of Pan-American Grace 
Airways, Inc., and Pan American Airways, Inc., request 
ing the Board to order immediate hearing with respect 
to the Certificate of Public Convenience and Necessity for 
Braniff Airways Inc., for a South American route. 

The argument will be limited to the issues 

(a) Whether it is in the public interest to order imme¬ 
diate hearings upon all or a part of the aforesaid peti¬ 
tions and complaints of Pan-American Grace Airways 
and Pan American Airways, and 

(b) Whether the Board has legal power to and should 
at this time dismiss said petitions and complaints or parts 
thereof without hearings. 


42 Oral Argument of Gerald A. Gesell on 
Behalf of Pan-American Grace Airways, Inc. 

Mr. Gesell: May it please the Board, we welcome this 
opportunity to bring before the Board the considerations 
which lead us to believe that an immediate hearing upon 
our petition in this docket is required in the public inter¬ 
est. Through that petition we are invoking all of the 
powers of the Board under the Act to stay the effective¬ 
ness of Braniff’s South American Certificate until Public 
Convenience and Necessity can be determined in the light 
of new facts. We state that there are new facts which 
have arisen since the date of the Latin American route 
case, which you will recall was decided in May, 1946. 

43 Specifically, we believe that the proof that we 
will present at this hearing, the general character 

of which I will indicate in this argument, will require the 
Board to suspend the effectiveness of Braniff’s Certifi¬ 
cate, at least in the section south of Balboa, for reasons 




I 

i 

i 
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of public convenience and necessity on the public interest. 

We call attention to the fact Section 401-H of the Act 
specifically makes the standard public convenience and 
necessity the test in determining whether or not altera¬ 
tions or amendments or suspensions of certificates are 
necessary. 

We are not asking here for a reconsideration of Docket 
525. We are taking the position here that new facts have 
arisen since the date of that decision, substantial new 
facts, which in the public interest require re-examination 
of this Certificate. 

Specifically, we state that the public interest is involved 
in three respects: 

First we say that Braniff cannot operate the route 
which it was awarded in the Latin American route case. 
It cannot operate that route, because the President of the 
United States has approved agreements which make the 
operation of that route legally impossible. Therefore, re¬ 
consideration of the route is required in any event. Braniff 
has filed an application for amendment of its Certificate. 
This must be heard and a hearing is necessary. 

Secondly, we say that the changed conditions relating 
to the public convenience and necessity demonstrate con¬ 
clusively that this route is not required in the public con¬ 
venience and necessity and that if it is operated it 
44 will operate in a fashion which prevents achieving 
the objectives of the Civil Aeronautics Act. Much 
has happened in the 24 months which have elapsed since 
this route was awarded. 

In the third place, we say that it is in the public interest 
to hold a hearing because of the substantial questions of 
policy and law which are involved here, and in the sound 
discretion of the Board, in the administration of this stat¬ 
ute, a hearing is highly desirable. 

Over this entire situation we have one basic new fact 
which has effected several different features. That is the 
existence of the bilateral agreements which were signed 
and executed subsequent to the Latin American route de- 
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cision. There are three specific agreements: one with 
the government of Brazil, one with the government of Peru, 
and one with the government of Chile. 

Those three bilateral agreements have substantially 
changed the situation. They not only affect the rohtes 
which Braniff can operate but they also affect the char¬ 
acter of the service they can render and the nature of: the 
competition that they can provide to Pan-American Grace 
or other carriers. They also create substantial new com¬ 
petition which was not foreseen and did not exist at the 
time of the hearing. 

Now, I think perhaps the best way to approach this prob¬ 
lem at the start is to point out the changes that are in¬ 
volved under the bilaterals of the Braniff route patterln as 
determined in the Latin American case. 

The Board will recall that in that proceeding the Eiam- 
iner found that there was no public convenience and neces- 
city for the Braniff route and that the members of 
45 the Board split two to two on the issue of public 
convenience and necessity. There was no finding 
that this route was in the public convenience and necessity. 
The President, on consideration of the Board’s decision 
directed that a third carrier be extended to Rio de Janeiro 
and Buenos Aires. The Board accordingly determined 
the route and selected the carrier, which was Braniff. 

Now, what was that route? 

You have before you a small map bearing the caption 
“B Legend,” which we have prepared and which we think 
will point up the situation for you. I am going to discuss 
the sector which lies south of Balboa since it is in that 
sector that Panagra is certificated. 

Braniff is contemplating initiating a non-stop operation 
from Balboa, Canal Zone to Lima, Peru. That non-stop 
is still before your Board on application for reconsidera¬ 
tion, in which we raise serious questions as to the legality 
of the procedure under which it was awarded. Butj put¬ 
ting that to one side, because that it is not before us here, 
Braniff is proposing to operate from Balboa to Lima. It 
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is not going to operate to Bogota with this proposed serv¬ 
ice. It has no rights to go to Bogota. It has no permit 
from the Government of Colombia. There is no bilateral 
with Colombia. 

So the route skips the capital of Colombia. It is also 
going to skip the capital of Equador, which is Quito, be¬ 
cause Quito does not have an airport which is appropriate 
for the particular equipment which Braniff has decided 
it would like to use in this service. Whether they will 
serve Guayaquil or any of the other stops we do 
46 not know. They have not had final proving runs 
nor filed schedules for any service along the West 

Coast. 

Braniff proposes to go to Lima. At Lima it stops. It 
has no rights to go to Rio de Janeiro and it has no rights 
to go to Buenos Aires. This route, which was to be a 
route to Rio de Janiero and Buenos Aires, is nonexistent 
as yet. Braniff cannot go to Rio de Janiero because its 
certificated route is not available to it. Under the terms 
of the Brazilian bilaterial, a different route was awarded. 
That is a shorter and a more direct route that skips Asun¬ 
cion. 

Mr. Lee: Would you give us that route, Mr. Gesell, 
that was certificated? 

Mr. Gesell: The route that was certificated went from 
Lima to La Paz, Mr. Lee. From La Paz it went to Asun¬ 
cion, and from there to Rio de Janeiro through Sao Paulo, 
in one direction and Buenos Aires in the other direction. 

The route that was determined through the Brazilian 
bilateral is the route that goes straight across to Campo 
Grande into Sao Paulo and Rio de Janeiro, and it is rep¬ 
resented on the map by the dotted line. That route is 
some 500 miles shorter than the certificated route. Braniff, 
of course, would plan, if it did operate that route, to skip 
still another capital, La Paz, which is unavailable because 
of its high altitude, for the type of equipment it is using. 

Mr. Lee: Now, is it your contention that that change in 
the route nullifies the agreement with Brazil to serve Rio 
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de Janeiro to the extent that Braniff would not be allowed 
to serve Rio de Janeiro? 

Mr. Gesell: No, Mr. Lee. I say that while the carrier 
has a right to fly to Rio de Janeiro, this Board has 

47 not certificated any carrier to fly the route which 
is available under the Brazilian bilateral. 

In other words Braniff has to have a certificate of con¬ 
venience and necessity proceeding before this Board be¬ 
fore it can operate to Rio de Janeiro, and the question of 
whether this Board will permit it to operate to Rio de 
Janeiro over this route is in issue before the Board 
Braniff has a sworn statement before the Board stating 
that it cannot operate under the Brazilian biliteral to Rio 
de Janeiro without an amendment to its certificate. 

I 

In want to point out in that connection that that route 
which goes from Lima to Rio de Janeiro and which is set 
up under the Brazilian bilateral is a temporary route, 
which raises substantial issues in terms of costs. It is 
only available until the cutoff route down through Manaos 
and Goiania is opened. And that is the route which 
Braniff must ultimately fly to Rio. If it is going to fly to 
Rio it cannot fly across Bolivia. 

And yet, before any of that issue is determined, here 
it comes down to Lima, and it has no right to go on and 
operate the route which the Board determined in the Latin 
American case it should fly. Of course, the Board sai<jl 
in the Latin American case that the cutoff route through 
Manaos and down through the center of Brazil was a wastes 
ful route, highly expensive and not desired and not re¬ 
quired for the public interest of convenience and neces¬ 
sity. Yet, that is the route that Braniff ultimately must 

fly. 

Braniff in proceedings before this Board said, “we do 
not want to start this temporary route across to 

48 Rio de Janeiro that we have in the Brazilian bilat¬ 
eral and for which we have applied, unless we are 

sure that we have this ultimate route through Brazil. 

That whole question of public convenience and neces- 
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sity for the new type of service and route to Rio de Janeiro 
is undecided. It is before this Board in a 401 proceeding 
that requires a hearing. We say, “since that big change 
has to take place in the Braniff route pattern before it 
can fly, why not go ahead and have a hearing and look 
at the whole picture?” 

We have to go forward with a hearing. It is significant 
that this matter of the Rio de Janeiro route was sched¬ 
uled for a hearing before this Board, tentatively set for 
September of 1947. We had a pre-hearing conference and 
after the pre-hearing conference, at which the Public Coun¬ 
sel said, “you must prove public convenience and neces¬ 
sity; you cannot just fly down there because there is a 
bilateral,” Braniff in two days said, “we would like the 
hearing put off.” 

Why is Braniff ducking hearings? Why cannot we get 
at this question of the new route pattern and take an 
examination of it and look at it? 

Now I want to go back to what I was discussing. That 
covers only the Rio aspect of the situation, Mr. Lee. There 
is also, of course, Buenos Aires. There is a bilateral with 
the Argentine Government, but no routes have been de- 
termined upon. Braniff has no right to go to Buenos Aires. 
Whether it will get those rights from Argentina, what the 
route will be, when it can start, how it can serve Buenos 
Aires; those are all unknown questions. 

49 So we have a situation here where Braniff was 
certificated to serve the capitals of Colombia, Equa- 
dor, Peru, Bolivia, Brazil, Paraguay and Argentina, and 
it is starting off to serve the capital of Peru on a service 
that is not going to touch any of those other capitals and 
where the pattern and whole direction of its route is com¬ 
pletely unknown and undecided. In any event, the Board 
must hold a hearing. 

So I say: “Why don’t we go forward and have a hear¬ 
ing?” 

Mr. Lee: Has it not been customary for the Board to 
certificate a carrier for a route in international fields even 
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before agreements and then adjust the route afterwards 
to the agreements that were made and the possibilities, 
without subsequent hearings! Did the Board not do the 
same for Pan American through the Balkan countries? 

Mr. Gesell: That was under a so-called roving certifi¬ 
cate, Mr. Lee, that permitted that in the first place. But 
this is not a roving certificate. This certificate specifi¬ 
cally requires operation to certain points. It is a different 
type of certificate and therefore it is a different situation 

If I may go on for a moment here, Mr. O’Connell, with 
Mr. Lee’s question, we have here also not just the ques¬ 
tion of whether they go to this point or that point in the 
country; we have a wholly different route pattern. In¬ 
stead of one route coming down from Balboa and to Asun¬ 
cion and forking to Rio and Buenos Aires and carrying 
the combined traffic of those two capitals, we have one 
route going down the West Coast and one going down 
the East Coast, one to Rio and one to Buenos Aires. 
50 The route mileage is more than 2,000 miles in 
excess of the certificated route. This is a deviation 
of consequence and it substantially changes the entire pat¬ 
tern of the route. It is not some question of whether it 
will enter at this point or that point. 

Mr. Lee: You mean that instead of touching La Paz 
and Asuncion, if Braniff should go from Lima to Sao Paulo, 
that that would be more than 2,000 miles added to the 
route certificated? 

Mr. Gesell: No, sir. I say that Braniff must go to Rio 
de Janeiro and Manaos ultimately, under the terms of 
the Brazilian agreement. If it goes to Buenos Aires via 
the west coast, the shortest route, skipping La Paz and 
Asuncion, as it plans to do, and nonstopping to Buenos 
Aires, those two routes are 2,000 miles in excess of the 
route that is certificated. 

Now, this is a question of the whole route pattern. This 
is not just a question of some slight deviation to accom¬ 
modate an agreement. 
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In any event, we have Braniff’s own petition with their 
sworn statement of Mr. Braniff, the President, saying 
that the hearings are required before it can do this. So 
I say, “why don’t we get at the hearings?” 

Chairman O’Connell: If I understand you correctly, 
you say that Braniff is saying the hearings are required 
before they will be in a position to go beyond Lima? 

Mr. Gesell: Beyond Lima to Rio. 

Chairman O’Connell: Yes. 

Mr. (resell: Whether a hearing will be required 
51 to go beyond Lima to Buenos depends upon what 
is determined in the Argentine bilateral when and 
if anything is determined. 

Chairman O’Connell: Well, looking at the map starting 
at Houston and going down to Lima, I take it that there is 
only relatively minor deviations or difference between the 
fixed, route and the route which Braniff proposes to fly to 
Lima. 

That is correct, is it not? 

Mr. Gesell: Well, we consider it a substantial deviation 
to omit Bogota and omit Quito. But, of course, we have a 
situation where we must look at the ultimate here. This 
is a camel’s-nose-under-the-tent operation: push in and 
get down to Lima. 

They say, “see if we cannot get some kind of a foothold 
in Lima before we know where we are going or whether 
we are going or when we are going to the two points that 
the President said the route should cover.” 

Chairman O’Connell: Of course, I suppose the reason 
for the deviation, as far as Bogota and Quito are con¬ 
cerned is that Braniff has been unable to obtain landing 
rights. There has been no agreement with the countries. 

Mr. Gesell: No, that is not the fact. That is the situa¬ 
tion at Bogota but not at Quito. They can serve Quito. 
We serve Quito, and they have rights to serve Quito. 
They can go ahead and serve Quito but they do not choose 
to do it. 
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This is not a pioneer operation, this operation, in which j 
they plan to just skim the cream off the top, as they tell I 
their stockholders, and skip certain cities. They | 

52 are omitting their obligations under the certificate. 

Now, this is onr first point, that by action of tfc* 
President of the United States, Braniff cannot operate 
the route that was awarded and that hearings are neces¬ 
sary. We say that it is in the public interest to look at 
the entire pattern and structure of its route and not let j 
it develop piecemeal, point by point, in a nonstop pro- j 
ceeding here, in an exemption proceeding there, and some- j 
thing else somewhere else where the Board does not look 
at it in the light of the new conditions. j 

The next situation that we want to discuss with the j 
Board is the changed new facts that have developed since ! 
the Latin American case, and I would like to point out j 
there primarily this problem of foreign competition. 

We have given you each a photostatic copy of these 
maps. Unfortunately, they do not show the color, but I j 
think we can see the maps and discuss at least in a gen-1 
eral way what the situation is. j 

The basic fact is that at the time Braniff was awarded | 
this route there was not a single international trunk com-j 
petitor for Panagra in this entire area, not a single one. j 
Panagra was operating as the only international operator j 
in that area. Now, that situation has drastically and radi¬ 
cally changed. 

Mr. Lee: Do you think the Board did not contemplate 
other carriers? I 

Mr. Gesell: I think this, Mr. Lee that the Board con-! 
templated ultimately some foreign competition at the timej 
of the opinion, because that is shown on the face 

53 of the opinion. But I think the Board was some-! 
what in the mood of the Examiner, who said that: | 
“ While we think this competition may be coming,! 

it is neither immediate nor planned nor tangible, and 
therefore we are going to ignore/’ 

j 
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I think the Board, however great its wisdom, could not 
have contemplated the extent and character of the com¬ 
petition which has arisen in this 24-months period. 

Let me see if I cannot make that clearer to you. 

You must recall, to get your mind back to that time, 
Mr. Lee, that the bilaterals were not in effect. We thought 
the foreigners were going to have an awful tough road 
getting through here and up to the United States. Since 
then we have planned agreements which would say, “come 
on, go to it; we are going to help you.” And they have 
taken advantage of it, and at the present time we have 
very substantial competition. 

I am not going to talk at this moment at all about pros¬ 
pective competition. I want to talk about existing com¬ 
petition, competition that exists in fact. 

The first fact I want to point out is that Peruvian In¬ 
ternational Airways, which operates, paralleling Panagra’s 
service, from Santiago to Lima and on up to Washington 
and New York, a direct one-plane carrier service, is financed 
with American capital and staffed with Canadian and Amer¬ 
ican personnel. It is an airline which operates four fre¬ 
quencies a week. It plans to operate five a week. It has 
announced the fifth. It operates DC-4 multi-motored air¬ 
craft directly through to New York and Washington. 
54 Now, that is competition, and if you have any 
doubt about it, let me give you a few of the figures. 

This airline in the first three months of the year carried 
between Balboa and Santiago, the points where they are 
direct parallel in competition with Panagra, some 810,000 
revenue passenger miles of traffic, over 1,000 passengers. 
If we had had the traffic that they took away from us we 
would have a 10 percent higher load factor. It represents 
to us about $1,200,000 or $1,300,000 a year, projected on 
an annual basis, or 12 percent of our average monthly 
passenger revenue. 

In the freight situation, where they have an advantage 
because there is no transshipment of freight and they can 
carry it directly through the centers, they have taken a 
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substantial amount of cargo and freight, representing 10.3 
percent of our cargo revenue. 

Now, is that competition! j 

55 I can not imagine anything that is more so: mul- I 
ti-motored planes, modern in all respects, directly 

paralleling, cutting deeply into all of our revenues. 

That route was authorized by the Board on July • 24, 
1947, long after the Latin American Route case, and that 
line is here to stay. 

Now, let’s take the situation a little further. The Brit- 
ish are now coming up the route here. They come across 
from Buenos Aires to Santiago, up to Lima, cut across to 
Jamaica and Bermuda, and they connect into New York 
with the other British carrier. That is a directly paral- j 
leling service. They are under way with a one a week 
frequency service now and certainly they are going to 
operate at least that and more, and they are taking traf¬ 
fic away from us. 

Then we have Avianca, an airline which caps these two 
top countries, Colombia and Ecuador, and which flies al¬ 
ready to Miami, and has an application in under the Co¬ 
lombia Agreement to come directly to New York. 

Now, that competition is direct and paralleling inter-1 
nationally through to the United States. j 

Let’s take a look here between Santiago and Montevideo, i 
You remember that flight, Mr. Lee, that we made shortly j 
before the Latin American decision, when you were down 
there for the Board. No one else in that sector had any 
service and we were operating DC-3’s. 

Well, everybody is operating down there now, and our 
frequencies are cut way, way down. The British go across 
there; LAV goes across seven times a week with Martin! 
202’s. | 

Mr. Lee: Braniff is not certificated for that? 

Mr. Gesell: No, sir; but Braniff is going to serve 

56 the Buenos Aires traffic, Mr. Lee. 

This is an area which will draw the Buenos Aires 
traffic, and we are confronted with that competition. 
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Zonda is there, Fama is there. Zonda is operating six 
times a week, Fama is operating five times a week. One 
has DC-3 aircraft and one has DC-4 aircraft. 

And talk about the future. As soon as there are Ar¬ 
gentine bilaterals, FAMA, which has ordered DC-6’s, in¬ 
tends to operate a route up both coasts, runing into New 
York and one to San Francisco. 

KLM has negotiations under way with our government. 
It has signed a bilateral agreement with Chile and is pro¬ 
posing a paralleling service. 

Now, that new competition which has come in here since 
the Latin American case, has completely changed the sit¬ 
uation. 

Mr. Lee: Mr. Gesell I think you will find in the draft 
of the opinions, reference to the possibilities. I know 
you will find that in one of the dissenting opinions. You 
will find a reference to competition from foreign carriers 
over that route. 

Mr. Gesell: Oh, yes. 

I think I said that I thought the Board had indicated 
in the opinion that it contemplated some foreign competi¬ 
tion but that it did not contemplate this quantum of com¬ 
petition, this type of competition. 

Mr. Lee: Do you think the President did not have in 
mind that there would be other carriers there when he 
ordered the route put in? 

Mr. Gesell: I have no way of knowing what the 
57 President had in mind, Mr. Lee. I can not tell that 
from the opinion. I do not know what factors con¬ 
trolled his decision. 

I think that one of the factors must have been the fact 
that at that time Panagra was stopped, deadheaded at 
the Canal, that the parent companies of Panagra were 
engaged in controversy as to whether there should be any 
service in the United States, that Braniff was saying, “Put 
us in here and this will bring the parent companies to¬ 
gether.” 
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There was a situation where there were no United States 
carriers operating from the United States down the Coast 
to South America. But you will see that now the situa¬ 
tion has been resolved with the approval of the Board 
and we now have through service from the United States 
down to those points. 

Mr. Lee: Do you think that Braniff had anything to do 
with it? 

Mr. Gesell: I think it certainly did not do any hariti, 
Mr. Lee. But I think it is a fact that the result has beep 
achieved, and it does not justify the operation which is a 
wasteful service now. 

I would like to go to the competition angle to point out 
the related factors. 

It is not that we just have these big powerful national 
airlines now operating under the bilaterals with large- 
scale equipment, but the terms and conditions of the com¬ 
petition that can possibly arise, Mr. Lee, and members of 
the Board, have completely changed. I am sure that 
neither the President nor the Board contemplated that We 
were not going to have an open competitive situation here. 

I think the general attitude of some people was: 
58 “Let’s put our carriers in there and the more car¬ 
riers we get in there, the fewer foreigners there 
will be. Let’s drive the foreigners out.” 

Well, that is old hat. It is impossible, because we 
have signed this bilateral agreement that stops that. We 
have signed bilateral agreements which, with other de¬ 
velopments, put this industry in that area on practically 
a cartelized basis now. Bates and matters of that sort 
are controlled by conference agreements. Frequency and 
capacity are controlled. 

We have a totally different kind of competitive situa¬ 
tion, and I want to impress that upon the Board as mak¬ 
ing a very substantial difference in this Braniff situation. 

If I may, I would like to call attention to the provisions 
of the Peruvian bilateral, which are typical of the provi¬ 
sions of the other bilaterals on this point. 
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Yon will recall that in the annex, there are provisions 
governing competition and governing the capacity that the 
carriers can offer. The bilateral states that the airlines 
of Pedru and the United States shall enjoy fair and equal 
opportunity for the operation of the routes and that in 
the operation of the routes, the airlines shall take into 
account their reciprocal interests; that the capacity of¬ 
fered—and I am quoting from the bilateral- 

“shall bear a close relationship to traffic require¬ 
ments.” 

You will note that it says “close relationship to traffic 
requirements”. 

It goes on further to say that: 

“The primary objective is the provision of ca- 
59 pacity adequate to the traffic demands between the 
country of which the airline is a national and the 
country of ultimate destination of the traffic.” 

The country of which the airline is a national there is 
the United States. 

Now, we are not in a situation here where Braniff and 
we can operate without restriction and without limitation, 
to see what frequencies we think we would like to operate 
and see what we do to the other fellows. 

When this route was awarded, Panagra was operating 
DC-3 aircraft at an 82 and 83 per cent load factor and 
we had 30 extra seats, 30 extra seats a week that is, all 
there was in this sector. 

What is the situation now? 

Of course, we have had to put in the most modem 
equipment possible. We had put in DC-6 aircraft. Many 
changes have occurred since the time of the Latin Ameri¬ 
can decision. 

All these intermediate points have disappeared or are 
of less importance. Competition has come in and taken 
away substantial revenue from the company. We are oper¬ 
ating a main trunkline service under these bilaterals with 

dc-6’s. 
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Under the present traffic, what is the situation? We 
are carrying 180 passengers a week. PIA is carrying 40 
passengers a week. That is a total of 220 passengers. 

We are offering, by merely a daily frequency of DC-6’s, 
364 seats. PIA, on its frequency of the 4’s, is offering 
176 seats a week. That means that there are at the 
present time 300 seats being offered in excess of 
60 the traffic, 300 seats in excess of the traffic a week. 

And you must remember that this is a low den¬ 
sity area. There is no rail traffic and steamer traffic and 
automobile traffic that we can take away. We are the 
traffic, and the people are traveling by air. And we have 
300 seats in excess of the requirements now. Consider 
that in the light of these capacity provisions of the bilat+ 
eral. I 

What is going to happen? i 

FAMA has already announced schedules that will in¬ 
volve 100 additional seats. Certainly it is reasonable to 
suppose that the others will offer 100 additional seats. 
Within the immediate future, we are going to be in the 
situation of having some 500 excess seats, and on top 
of that, here comes Braniff Airways and says “We want 
to offer 108 more seats.” j 

It is true that it is estimating only a 30 per cent load 
factor. We know that is not a very economical load fac¬ 
tor for a DC-6. But they want to put in 108 additional 
seats on top of that. 

Now, that is inconsistent with the terms of the bilat- 
err 1 , and I state, and I am prepared to prove, that it 
is a violation of the bilateral agreements for Braniff to 
offer that capacity in view of the existing traffic and the 
existing capacity. 

I want to ask now: Is that a new condition? That is 
under a bilateral that was signed since the Latin Ameri¬ 
can Case that governs the rules of competition, and here 
we have a service that violates that agreement. 

Chairman O’Connell: If that violates the agreement, 
does not the additional capacity that you mentioned 
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61 somewhat earlier, perhaps 100 or 200 additional 
seats, also violate that agreement? 

Mr. Gesell: No. I think that the operation of a mi nim um 
daily service is probably consistent with the terms. But 
that is, of course, minimum. Even that results in your 
excessive capacity. 

Chairman 0 ’Connell: But I gather that your main point 
was that the pure creation of the excessive capacity was 
the violation of the bilateral. 

Mr. Gesell: Yes. 

You must understand the situation that exists today. 
For the United States to put in additional capacity which 
is not required, between the point of ultimate destination 
and the United States, is a violation of the agreement. 

Chairman O’Connell: I understand you to say that at 
the present time there is an excess capacity of, say, 300 
seats. 

Mr. Gesell: Yes. 

Chairman O ’Connell: Do you suggest that the additional 
capacity of that area now pending is 300 more seats, 100 of 
which would be Braniff’s, and I am curious to know why 
the additional seats which would be offered by Braniff 
would be considered a violation of the agreement and the 
other 200 additional excess seats would not. 

I do not quite get the difference. 

Mr. Gesell: We are operating a service once a week which 
results in some excess capacity. Be believe that that is not 
outside the terms of the agreement. It may be, but we 
believe that that minimum service was consistent 

62 with the terms. 

But I say that it is a violation of the United States 
to come in and put 100 additional seats on top of that 
when the carrier, itself, is saying that it is going to oper¬ 
ate on a 30 per cent load factor with a DC-6. 

Chairman O’Connell: I do not think I made myself clear. 

I was not discussing the excess capacity that presently 
exists, including the excess seats than Uanagra has; but 


i 
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I understood you to say that the addition of the 108 seats 
that Braniff contemplates, that in addition to that there is 
another line which is contemplating adding 100 seats. 

You said it would not be unreasoneable a assume that 
another 100 seats would come in somewhere. 

Now, my question is: What is the difference between 
the Braniff 100 seats which are in prospect, and the other 
200 seats which are also in prospect? 

Mr. Gesell: Well, the others are not foverned by the 
United States bilateral. Those are foreign carriers that 
have their own bilaterals. They are such as the Argentine 
carriers and the Dutch carriers. 

Chairman O ’Connell: But there must be a bilateral with 
the country that is on the other end of our bilateral. 

Mr. Gesell: Yes, but they have their own problems, Mr. 
O’Connell, with respect to the route under the Argentine 
bilateral, or with Peru, or with the Dutch, in the northern 
part of South America. But, as far as we are concerned, 
we must look at the United States bilateral under which 
we get there and which relates to our traffic. 

We must look at the bilateral between ourselves 
63 and Peru, the ultimate destination point. 

Chairman O’Connell: What I was trying tb 
develop, or, at least, argue the point, is that if we are 
violating our bilateral by putting in Braniff with 100 seats, 
that th eother parties to our bilateral are violating their 
obligations under the bilateral by putting in the other 200 
seats. 

Mr. Gesell: Those bilaterals relate to different traffic, 
and whether there is any violation there or not, is beyond 
the point. 

Chairman O’Connell: Well, if those bilaterals and the 
other 200 seats relate to other points than the traffic we 
are talking about, then, it seems to me the analogy is not 
right in the first place. 

In other words, you are putting incorrect excess capac¬ 
ities together. 


i 
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Mr. Gesell: Let me see if I can state the situation again 
to make it clear. 

We are offering a daily service at a 58 per cent load 
factor in this sector. 

Now, forgetting everything else, we have available what? 
We have 40 per cent of space to carry the traffic. Braniff 
is coming in on top of that with 108 seats, and I say that 
is excess capacity, which is not permitted under the bilat¬ 
eral. You need to look at only that in terms of the require¬ 
ments, in terms of our bilateral. 

Of course, I also call attention to the provisions of the 
Act which put upon this Board an obligation to determine 
matters of this sort, Section 1102, consistent with the agree¬ 
ments and obligations which this Government has. 
64 I say that putting in that excess capacity of Braniff 
on top of our daily service, that is a violation of the 
agreement. 

The other capacity bears on the general question of the 
need of such a service in an area where there are plenty of 
carriers and plenty of space. 

I think that we should now perhaps take a minute and 
discuss the financial aspects. I do not intend to deal with 
them in detail, but they bear on the public convenience and 
necessity also. 

I think it is sufficient to say that in this situation which 
we have here, we find that the cost to the United States is 
completely different and in excess of anything contem¬ 
plated at the time of the Latin American Route case. 
Panagra’s costs have gone up with inflation, with the 
changes in the routes brought about by the bilaterals, and 
with many other considerations. The cost in mail pay has 
gone up for the government also as it has for Panagra. 

But Braniff, before he even starts, is now asking for 
$1.51, a break-even need of 93 cents a mile on the most 
dense sector of his route, when he said in the Latin Amer¬ 
ican case he could do it for between 4 and 5 cents on a 
break-even basis. The cost to the government is changing 
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from something in the neighborhood of $123,000 to figures 
in the millions. 

This question of cost should be examined by the Board 
because the situation is wholly and completely different 
from what it was. 

Braniff says that his traffic and sales expense is up 147 
per cent, his flying operations expenses 66 per cent, 

65 his ground operations expenses 113 per cent. His 
advertising is up 115 per cent, and, of course, his 
revenues are down. He has a totally different economic 
situation confronting him, and the Board should take that 
into account as bearing on the public interest and the pub- i 
lie convenience and necessity before it permits him to 
continue and go down on this route, which will be waste¬ 
ful and expensive to the government. j 


I have two other points to cover. 

You will hear a great deal from Braniff, I am sure, j 
about how he has acted in reliance upon the award of this j 
certificate, which is an argument that does not relate to 
the public convenience and necessity, does not relate to j 
the public interest, but relates to how he has been hurt. ! 
I say that that is not a fair or proper or correct argu- j 
ment. He knew four months after this route was awarded 

i 

that he could not operate it, and he has been ducking ; 
hearings on that question ever since. 

Certainly he knew after our petition was filed that he j 
was proceeding at his peril. His certificate at all times I 
contained provisions for its modification and change. I j 
think that argument is not entitled to much weight. 

66 Now, on the question of law, which is raised by ! 

the Board’s order, I simply want to say that I think j 
the question of law is academic. Under these considera¬ 
tions and issues of public interest, a hearing should be 
held, and I am confident it will be held. This is not a 
frivolous case. This is a case of substance, brought in 
earnest and vigorously pressed, and on questions of policy 
and law, such as we have here, it should be heard. j 
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As to whether a hearing is mandatory or not, the Act 
can be read in different ways by different people. I think 
that the difference in the language of 1002 and 401(h) 
would suggest that a hearing is required. I think that 
the provisions of the Administrative Procedures Act, Sec¬ 
tion 6 (d), would suggest that a hearing is required. 

How can you dismiss this? There are no facts pre¬ 
sented in opposition. There is no answer to the petition; 
the petition states a case itself. On what basis is it 
dismissed? 

Chairman O’Connell: Well Mr. Gesell, it seems to me 
that that possibly would tend to prove too much. 

Do you mean to say that by filing the petition alleging 
facts of the sort that are alleged here, you can prevent a 
competitor or carrier who has a certificate from going 
into operation also? 

In other words, can not you always, under your theory, 
require a retrial of every case which this Board has tried? 

I mean, you are talking about whether a hearing is 
required now, are you not? 

Mr. Gesell: I think it is for the Board to determine in 
each case whether the petition is so substantial that 
67 it should set the matter down for hearing. 

Chairman O’Connell: I think that is somewhat 
more reasonable than that I thought you were saying. 

Mr. Gesell: But I suggest to you that in this case, where 
the carrier has not even chosen to answer the petition, 
under the provisions of the Administrative Procedures 
Act, you must give your reason for dismissal. I fail to 
see how you can find any reason to dismiss on the face of 
our pleadings. 

Now, the question that remains, of course, is whether 
there is any relief which can be granted here. Surely, 
the Board should not undertake a hearing if it can not 
give any relief. 

I simply want to call attention to the fact that there is 
a great variety of different actions that the Board can 
take under this petition which would grant relief. 
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The problem of suspending the operations until the 
route pattern can be determined in the light of the new 
facts and until it can be determined that the public interest 
requires the operation, can be dealt with bv striking out 
from the certificate the non-stop provisions; by requiring 
that Branitf first operate to the points to which it is cer¬ 
tificated before he non-stops them: To require that Braniff 
operate between terminals, which is, after all, what this 
route was set up to accomplish. Any of these would ac¬ 
complish that. 

There is power in the Board to stay the effectiveness of 
this certificate and to suspend it for a reasonable time, 
and we ask that that be done. 

• •••••••*• 

68 Oral Argument of Henry J. Friendly, on 

7 i 

Behalf of Pan American Airways. 

! 

«*••••***• 

Mr. Friendly: If the Board please, we submit that imme¬ 
diate hearing is the way and the only way in which this 
Board can avoid an enormous waste in public funds and 
serious jeopardy in large investments made by American 
flag carriers who have been operating in South America 
for the past twenty years. 

I think it is worthwhile to consider, in the first instance, 
what are the standards that are to govern today’s argu¬ 
ments. To show that the holding of the hearing is in the 
public interest, we obviously do not have the burden of 
convincing you as to precisely what you are going to do 
after the hearing. The burden that we do have, and which 
I very cheerfully assume, is to show you that the questiohs 
raised in our complaint are very serious questions, that 
great damage to the public interest can occur if you allow 
these operations to proceed, and that the benefits to 

69 be obtained by a thorough investigation for outweigh 
any possible consequences on the other side. If we 

can show that, I think we have met our burden. 

My first point is a general one. 
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Mr. Lee: Before you proceed, Mr. Friendly, I want to 
say that I am sure the burden in showing that, does not 
that burden also include the power of the Board to stop 
the line or to take some other action? 

Mr. Friendly: Certainly. If you can not do anything 
as the result of a hearing, there is no point in having the 
hearing. 

Now, the first question that I want to get at is a general 
question, and I get at it particularly because this is the 
first occasion that I have had the pleasure of appearing 
before some of you gentlemen. 

I would like to say a word at the very outset about what 
seems to us the probable bill for the international air 
services that are already in operation because it has seemed 
to me that this practice of fixing temporary rates and the 
delays in getting at final settlements have tended to obscure 
the obligations that the United States has already under¬ 
taken in this field. 

We estimate that for 1947, the bill on the Atlantic, for 
the three trans-Atlantic carriers and Colonial, will be about 
$22 million. 

We estimate that the bill on the Pacific and to Alaska for 
the three carriers operating there wull be about $16 million, 
even though many of those services have not yet been 
operating for a full year. 

70 Now, your payments in Latin America have thus 
far been modest. In 1947, you paid Pan American 
$2 million, or about 6*4 cents a mile, for running 31 million 
miles. You paid Panagra $1 million, or 16-odd cents a mile 
for flying 6 million, and you paid Chicago & Southern 
$450,000, or 95 cents a mils, for flying 470,000. 

But Panagra and Chicago & Southern are entitled to 
have more money. When you take into consideration what 
they will get and what some of the other services will get, 
I think that the Latin American bill for 1947 will be at 
least $6 million or for all of the area about $44 million 
of mail pay. 
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Now, everything indicates that 1948 is going to be very 
much bigger. The figures of the trans-Atlantic and the 
trans-Pacific carriers show that they are going to need 
more. j 

Pan American has been obliged to ask for a new rate in 
the Latin American countries, which will give it some return 
on its $42 million of investment. 

I think it is not unreasonable to believe that the total 
bill for 1948 for services already running will be in the 
neighborhood of $60 million. j 

Now, when you are confronted with figures like that 
for international air service already in operation, the pub¬ 
lic interest in having a hearing, in the light of changed 
conditions, before instituting new services with large and 
unexpected financial implications, would seem to us to be 
clear. We think it is particularly important in Latin 
America, because the situation here differs in two 
71 respects from that in other areas. 

In the first place, your most expensive duplicating 
services have not yet begun. 

The other difference is that since, for some reason never 
satisfactorily explained or explained at all, as far as I 
know, since the certificates issued in this case were perma¬ 
nent rather than temporary, you may not have as good an 
opportunity for corrective action in this area as you might 
elsewhere. 

So I propose to spend a little time, in the first place, on 
seeing what the financial implications of Braniff’s opera¬ 
tions are. 

This 95 cents a mile temporary rate for three weekly 
trips to Lima would run to about $1,100,000 a year. But 
that is nowhere near representing the cost of Braniff’s 
service to the tax payer. ! 

The Board surely is not interested in the service termi¬ 
nating in Lima, as Mr. Gesell pointed out. Braniff was 
not certificated for any such service. The President said 
he wanted a service to Rio de Janeiro and Buenos Aires, 
not to Lima. i 

i 

j 

i 

j 

i 

( 

j 

i 
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Now, to extend those three weekly trips to Rio de Janeiro 
and Buenos Aires at the same temporary rate wonld add 
another three-quarters of a million dollars to the bill. But 
that is still only a temporary rate, designed purely for the 
purposes of preventing operating losses; and if you add a 
return on investment, you get up in the neighborhood of 
$3 million, or a payment to Brainiff for running three times 
a week to Rio or Buenos Aires, which is half again as 
72 large as the total amount that you paid for all of 
Pan American services in Latin America. That is 
some 31 million miles in 1947. But that is also only part 
of the cost. 

As Mr. Gesell explained, a good deal of Braniff’s traffic 
will be taken from Panagra. A good deal more of it will 
be taken from Pan American. 

If you look at the map, you find that States which find 
their shorters routes from the Coast to South America 
through the Miami gateway produce about 60 per cent of 
the business. Obviously, Brainiff is going to have to get 
some of that business and he will thereby take some business 
from our Miami-Balboa route. 

Still more clearly they would take business from our 
New Orleans-Balboa route. 

When they are extended to Rio de Janeiro or Buenos 
Aires, traffic will be taken from our long route down the 
East Coast. 

Now, all of those routes are operating with lots of empty 
seats, plenty of empty seats. The load factor for our entire 
Latin American operations in 1947 was less than 55 per 
cent, and these particular routes are probably somewhat 
lower than the average. And yet, on none of them can we 
run more than two trips a day, which compares with about 
12 trips a day run by the big five airlines in the United 
States and about 5 which Braniff runs on its routes. 

Chairman O’Connell: Mr. Friendly, could you give us 
any figures as to what the load factor was in earlier years, 
comparable to the 55 per cent load factor in 1947 ? 





Mr. Friendly: In 1944; it was 79 per cent. That 
73 was the year in which the hearing was held. 

In 1945, it was 77 per cent, and in 1946, when the 
case was decided, it was 64 per cent. 

Mr. Jones: Conld we have a more comparable figure;' 
That was under the stress of war. What about 1940 of 


1939? 


Mr. Lee: Would it not be better to give the actual num¬ 
ber of passengers rather than the load factors, since you are 
comparing DC-3’s with larger equipment? 

Mr. Friendly: Well, for the purpose I am talking about, 
Mr. Lee, that would not be the case. I am talking about 
the additional cost that the government is going to have tp 
pay if we lose some of the passengers that we now havp. 

However, I am going to say something about the volume 
of traffic later on. 

Mr. Jones, I would be glad to get those figures for you, 
but I do think, in some respect, the figures I have given 
you are very important because it was under the impact 
of those figures that the Board decided to put all thesfe 


routes in. 

This was in the days when the sunshine was very bright, 
when everything was rosy about air transportation. It was 
under the influence of those 79 per cent and 77 per cent 
figures and the fact that we were operating at a low mail 
rate that the Board did things which, I am sure, in the 
light of the cold gray dawn, it would not have done. 

Chairman O’Connell: I suppose that it would not be 
entirely out of the realm of reasonableness for the Board 
to consider that possibly the cold gray dawn will turn oxlt 
to result in a little sunshine again. 

Mr. Friendly: Well maybe it would be reasonable 
74 also to wait and see how long it takes for the dawn 
to translate itself into sunshine. 

Chairman 0‘Connell: That presents a nice question ps 
to whether it is wise to wait or whether it is wise to go ahead 
without waiting. 
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Mr. Friendly: That, I think, Mr. O’Connell, is the kind 
of question you will be in a position to pass on well after 
you have had this hearing. 

Mr. Jones: I would like to add something there, too. 

You were discussing the world-wide international aspects 
of aviation. There are some routes which are bound to 
be unprofitable. I am thinking of some of the Pacific routes 
in which Pan American is very much interested. 

Is it your attitude now that those routes should be 
suspended, or are you looking at the general pattern? 

Mr. Friendly: No; I think in every case, Mr. Jones, you 
have to compare what you are paying with what you are 
getting. If the United States -wants to have service to 
Australia and thinks that is vital in the national interest, 
as I believe it is, you may have to pay a good deal of money 
for it, but it may be worthwhile. If you want service over¬ 
seas to Scandanavia, it may be worthwhile paying for it. 

Mr. Jones: All right, let’s not get off the subject. Let’s 
just discuss the issue here and not go out into the inter¬ 
national field. 

Chairman O’Connell: I am curious to know -what your 
view is on the matter of the Board’s power. If the Board 
were to effect a suspension of a route, an international 
route, either before or after it is actually in operation. 
75 Now, the reason that I am inquiring is that last 
-week we heard an oral argument with respect to an¬ 
other case, and it seemed to me that the attorney for Pan 
American was arguing that day that this Board was with¬ 
out powder to alter or amend a certificate which Pan Ameri¬ 
can holds in the Caribbean area. 

Mr. Friendly: Yes, sir. 

Well, I was going to touch on that, but I am glad you 
brought up the question. 

Chairman O’Connell: We can discuss it when you get 
to it 

Mr. Friendly: No, I -would rather do it on a question 
because then it is on the house. 
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In the first place, I think there is a distinction between 
these two cases. We are talking here about suspension. 
The statute says specifically that the Board may suspend 
it if the public convenience and necessity so require. 

I find it very difficult to get away from that clear language. 

In the other case you were not talking about suspension; 
you were talking about permanently taking out something 
from a certificate. 

So I say there is a distinction. But I am perfectly 
free to admit that a reasonable man may say that there is 
still a basic difference in our approach in these tw’o cases. 

My answer to that is two-fold: 

If there is such a difference, it is a difference in which wd 
have very excellent company; namely, Mr. Schneider, who is 
just as much on the opposite side of the case as we are. 
76 In the second place, I do not think either Mr. 

Schneider or I have to be a bit pink-faced about 
that, because it seems to me that where you have a legal 
question which has not yet been decided, it is not only the 
privilege but the duty of counsel to present any reasonable 
position that he believes to be in order; and until the 
tribunal has passed on it, it is not the duty or right for 
counsel to make himself the judge and decide both cases 
against his client. 

Mr. Lee: How long would suspension have to be tq 
amount in effect to revocation? 

Mr. Friendly: Well, I can not say exactly what the litmus 
paper would say on that, Mr. Lee. Certainly one year, 
two years, would not; three years would not. How long 
it has to be before it becomes effective revocation under 
another name is a question of degree. 

Now, if I may, I would like to resume. I think the point 
I am going to resume on is the very point you were asking 
me about, Mr. Jones. I want to talk about what this is 
going to cost and what you are going to get for the money. 

First of all, as to what it is going to cost, I want to point 
out the $3 million of mail pay to Braniff that we have talked 
about. Now, as to how much you will have to pay more to 
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Pan American and Panagra for the traffic that Braniff is 
going to take away, that, of course, is a matter of estimate, 
and on a hearing we will give you some good estimates. 

However, to give you some idea of the kind of money that 
this could run into, I asked our people to compute for 

77 me what we would lose if we lost one passenger on 
each flight with which this Braniff route would be 

competitive. That means two trips daily to the Canal from 
Miami and one from New Orleans and one passenger to 
Rio de Janeiro and one to Buenos Aires. 

One passenger a day on each one of those flights would 
mean $1,100,000 a year. 

Ass umi ng that Panagra’s figures would be somewhat 
comparable, I think that the bill for this service will be 
in the neighborhood of $5 million a year. 

The question that you have to decide is what you would 
get for $5 million a year for a thrice weekly service by 
Braniff. It was correctly pointed out that it may be worth 
spending that amount of money if you were getting some¬ 
thing for it that is essential and that you could not get 
otherwise. So let us take a look at what you would get. 

One thing you would not get is service to any point in 
South America that is not already served by a United States 
flag carrier. It would not be like getting service to Sydney 
or to Auckland. The only point included in Braniff’s cer¬ 
tificate that was not served is Bogota, and they do not pro¬ 
pose to serve that now. You would not get any better 
service than what you were previously receiving. 

Braniff proposes to operate with DC-6’s. 

Panagra has been operating them and we are operating 
them under the Panagra Through Flight Agreement, and 
we were expecting long before this to run down the East 
Coast, either with Constellations released by the delivery 
of Boeing Stratocruisers or with the Boeings them¬ 
selves. 

78 No. What you would be getting for this $5 mil¬ 
lion would be added competition for Pan American 

and Panagra. Certainly that was one of the reasons, and in 
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so far as anybody could read what was in the President’s 
mind, the dominant reason for the initial certification of 
Braniff. 

Now, here it seems to me, you not only have the ques¬ 
tion of whether this competition, which it was claimed could 
be provided at nominal expense, is worth this vastly in¬ 
creased cost. You have also the question of whether, in 
the light of today’s conditions as Mr. Gesell has painted 
them, this competition is an advantage or an actual detri¬ 
ment. That must be considered because now there is not 
only adequate competition in this area but there is a super¬ 
fluity of it. Beyond that, the free and open competition 
in international air service that was visualized when the 
Latin American case was decided has completely gone out 
of the window as a result of the bilateral agreements. 

Now, Mr. Gesell had a map. I have a map, too, which 
I would like to hand up to you, which shows the competitive 
pattern in the area north of South America, that is, in the 
Caribbean area. 

Although this map shows also points beyond the places 
served, they are indicated by arrows. 

This map includes the certificated lines. It includes the 
lines that have foreign air carrier permits and it includes 
the routes that are provided in bilaterals that have route 
annexes, but it includes only those. For that reason, it does 
not include the important routes that the Argentine com¬ 
pany will certainly have to be given. 

79 I won’t take the time to elaborate on each and 
every one of these routes. j 

I think the map speaks for itself. 

I understand there was suggested to you the other day, 
when you had a session preliminary to this argument, that 
this foreign competition does not really exist and that this 
whole proceeding is another attempt of the so-called P&n 
American monopoly, first, to get rid of Braniff, and th^n 
have the field all completely to itself. 

I don’t know whether that suggestion comes from ig¬ 
norance or whether it is a deliberate attempt to mislead. 
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but it is simply, in either event, a part of the wishful 
thinking, as I see it, on this subject of foreign competition, 
which, I believe, it is time to end. 

I also say that to use the word “monopoly” in the face 
of a picture such as this, in the face of facts as to the 
existence and the importance of foreign competition, no 
longer prospecive but actual, open to anybody who wants 
to find them out, I say that to repeat all this talk of monop¬ 
oly is a piece of intellectual dishonesty. 

Now, the question was as to how far this was foreseen. 
Mr. Lee asked about that. In all honesty, I don’t believe 
it was foreseen in anything remotely approaching what has 
happened. I will put this to you, that you are on the 
horns of a dilemma. If anything like this had been fore¬ 
seen, you could not possibly, in the light of some of these 
figures of traffic density—on which I am going to talk—have 
certificated the number of American flag operators which 
you did, if you were going to act, as I assume you 

80 intended to act, in conformity with the obligations 
of the statute to have economic conditions in air 

transportation. 

Since I don’t believe you had any intention to violate 
those obligations, I am forced to the conclusion that you 
were misled by some of the wishful thinking that was pro¬ 
moted before you by Braniff and other applicants to the 
effect that foreign competition was not going to amount to 
anything, that, there was something about an airplane that 
only an American could handle and that these great for¬ 
eign nations of Europe or South America were in one way 
or another going to have only a token participation in this 
field. 

81 How could anyone seriously believe that this for¬ 
eign competition is going to fold? 

Who are the people who are our competitors, our import¬ 
ant competitors? British South American Airways. 

The British Government is not just going to give up the 
chance of doing something about its number one problem, 
which is getting dollars. 



61 


Are these predictions of folding np addressed to KLM 
whose name is a household word all over the world, which 
in addition to Constellations and DC-4’s is getting DC-6’$ 
and CV-240’s? 

Is Venezuelan Airlines going to fold? Don’t they have 
money to buy airplanes? They get enough in oil royalties 
in a few days to buy all the planes they need for years. 

Is the Argentine company going to fold? Is that con¬ 
sistent with what we know about the Argentines? 

I think that it is perfectly ridiculous to think that that 
foreign competition is going to fold. The same thing is 
going to happen in Latin America that is going to happen 
on the Atlantic where the foreign lines are getting an in¬ 
creasing share of the business. They are getting it par¬ 
ticularly in their own countries. They have a tremendous 
advantage on this inbound business because they can take 
payment in their local currency. 

What you do when you put in another American line is 
that you divide up the American originated share of the 
traffic while the foreigners have their originated share, as 
well as, of course, some part of the American share. 

Now, I think that if we are honest with ourselves 
82 we will find that when the Board and the President 
spoke of the desirability of American flag compe¬ 
tition of International air transportation, they had in mind 
self sustaining companies very largely. Perhaps not one 
hundred percent but very largely self sustaining, com¬ 
peting with each other in generally the same way in which 
competition works in other fields. They did not have in 
mind at all spending millions of dollars of tax funds simply 
to support one subsidizing company against another, par¬ 
ticular^ in a field where the framework of international 

mi 

agreements, as Mr. Gesell has pointed out, has made it 
completely impossible to have the kind of competition that 
you normally think of when you use that phrase. You 
pointed out, Mr. Lee, far better than I could, what had hap¬ 
pened as far as rate competition is concerned. Under these 
bilaterals, you may get into a position where competition 


62 


is simply a competition for the designation by your own 
government to run a particular frequency. 

Chairman O’Connell: Mr. Friendly, would it be fair to 
say—and I mention it because you mentioned the Atlantic 
situation as presenting the same type of foreign competi¬ 
tion—would it be fair to say that you are suggesting that 
the logic of events is driving us to a short national policy? 

Mr. Friendly: No. I think you can very well distinguish 
the Atlantic situation. I don’t want you to assume that I 
necessarily feel that what was done on the Atlantic was 
sound, but the Atlantic situation in general is far different 
from this situation. 

83 As Mr. Westwood just pointed out in very recent 
articles that he wrote in the George Washington Law 
Review, the Atlantic route pattern, by and large, did not 
involve competition at the same foreign points. In fact, 
Mr. Westwood was not the only one that pointed that out. 
You pointed that out yourselves in the North Atlantic 
amendment case. But he did point out very clearly in his 
article, I think, how the Latin American pattern w’as differ¬ 
ent and how that was brought about. Not by what you did, 
not what the Board did. 

But this route particularly, and the Colonial New York- 
Bermuda route, which resulted from the President’s inter¬ 
position, did involve direct duplicating service. That is 
quite different from having American Overseas go to 
Stockholm and Pan American go to Brussels and TWA go 
to Cairo. You can very well distinguish those cases. 

Mr. Jones: Is it your opinion that public interest and 
convenience in interational air transportation has the 
same definition that it has in domestic? 

Mr. Friendly: Well, I would say generally so. There 
may, of course, be diplomatic considerations. There may 
be defense considerations involved. Although I do not 
think that very often those words have been used where 
there was not an awful lot behind them. 

I don’t know that I see just what is in your mind, Mr. 
Jones. 
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Mr. Jones: Well, I asked yon a question. You have been 
arguing that the public convenience and necessity here does 
not justify the competing American Flag carriers, that is, 
that the dollars and cents are not there. 

84 Mr. Friendly: That is right. 

Mr. Jones: There is enough now to take care of 
the public interest and traffic. 

I asked the question whether you find that the condi¬ 
tions of public interest that generally apply in domestic 
issues also apply in international issues. 

I will be frank. I am referring you to the Waterman 
cese which came down recently, in which they held that 
there was an entirely different concept of public interest 
insofar as the international flag carrier was concerned, that 
it was an entirely different concept from that of a domestic 
operation. 

Mr. Friendly: If you are referring to the power of the 
President in this field, of course I would agree that if the 
action which you ultimately decide to take here would ha 
a suspension under 401-H, that presidential approval would 
have to be obtained. i 

Mr. Jones: Let us not look at the suspension; let us get 
at the certificate. j 

Mr. Friendly: Very well. 

Mr. Jones: Mr. Lee has pointed out to you that when it 
was granted there were certain things anticipated. Com¬ 
petition was anticipated and also the competition between 
two parallel carriers was anticipated. 

Mr. Friendly: Well, it may have been anticipated. I 
don’t think that the foreign competition was anticipated in 
anything like the degree that has happened. That is point 
one. i 

There wasn’t any reason to anticipate. It was 

85 not known that these South American countries were 
going to show the vigor and the energy that they 

have in developing their own air systems. It certainly Vas 
not known that we would allow a company which is only 30 
percent South American owned—I am referring to PIA— 
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to come in under the guise of an international agreement. 
I don’t really believe that the foreign competition was 
anticipated in anything like the degree that has happened. 

It is perfectly true that competition between the Ameri¬ 
can companies obviously was anticipated, but it was an¬ 
ticipated on the basis of estimates that had been presented 
showing that instead of costing $5 million it would cost a 
few hundred thousand dollars. You may feel that it is 
worth paying something of that order to get competition 
and not feel that it is worth paying 40 times as much. 

There are many things on which the price makes a dif¬ 
ference. 

I think, also, that, as I said before, if there was any idea 
of how much the foreign competition was going to be, that 
certainly there must have been a feeling that the traffic 
would rise more than it has, because you just cannot make 
any economic sense out of these operations under the con¬ 
ditions that now exist. The very fact that Braniff is 
coming in and talking about a 30 percent load factor shows 
that they do not make economic sense. 

Now, if your question meant—as I thought perhaps it 
did—there may be diplomatic or defense considerations, I 
would say, “Let’s have them out on the table where we can 
look at them and pick them apart, if not in an open 
86 session then in another kind of session.” 

Mr. Jones: Your argument goes around in a 
circle. It does not make any sense. Why should the other 
carriers come in? If your argument holds water, the 
traffic is all taken care of by Pan American and the Dutch 
and the British. Why should these airlines come in? 

Mr. Friendly: That does not happen to be under our 
control, Mr. Jones. That is not in your control. 

Mr. Jones: That is right. The argument chases its tail 
all the time. Why should these other airlines come in? 

Mr. Friendly: Let’s see if we can’t get at this. 

You have a certain amount of traffic and it may be slightly 
increased by a new carrier. Then you have these foreign 
lines whom you cannot keep out under the system that has 
developed. 
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Mr. Jones: It is apparent then that they have the same j 
knowledge that yon have, and they have every reason to 
believe that when Braniff goes in there is going to be 200 
or 300 extra seats, and still they are going into the field. 
That certainly is not in keeping with the definition of “pub¬ 
lic convenience and necessity” in going into the field. 

Mr. Friendly: They may go into it for many reasons, j 
They may go into it for reasons of prestige, for reasons of 
national interest, for reasons that they think it is worth- i 
while for them to have a carrier operating to the United ! 
States, even if it costs them a lot of money. 

In the second place, it may not cost them anything like 
the amount of money that it is going to cost us, because 
they have advantages in wages and lots of other things where 
the cost of operation may not be as great. 

87 There is another very important reason, cer¬ 
tainly in the case of some of these countries, that it 
pays them very well to take a loss in their own currency 
in order to get dollars. I think we once figured it out that i 
if the British bought an airplane in the United States, it; 
would earn the dollars that it would cost to pay for it in! 
one year, and that the dollars they got after that from a 
foreign exchange standpoint were pure gravy. 

So that these foreign countries are going into it and for 
reasons which you may think good or I may think good, or 
vice versa, but they are doing it. They are going to get a 
certain share of the business and experience indicates it is 
going to be a very important share. 

When you have this amount of traffic, which is terribly 
thin, as I am going to come to, 44 passengers a day to the 
whole of South America from all over the United States 
in the year ended June 30,1947—and you are going to have 
to give some of that to the foreign airlines, make no mis¬ 
take about that; and you have two American Flag Airlines 
already—I defy anyone to show the economic sense of put¬ 
ting in another one. 

If I have not met your point, I would very much like to 
have you clarify your question. j 
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Mr. Jones: I think you have met it. Your argument 
is that there should be a chosen instrument where there is 
any competition, but then the United States is going to 
have a chosen instrument line flying that particular segment. 

Mr. Friendly: If it gives you comfort to use that 

88 word, I have no objection. 

In the first place we are not talking about one line; 
we already have two American Flag lines and the argument 
would be precisely the same here whether Pan American 
had any interest in Panagra or not. 

Supposing instead of Panagra, it is Eastern; I say where 
you have 44 passengers a day, it is economic suicide to put 
in another line. 

That is not the picture on the North Atlantic. You do 
not have 44 passengers a day there. Just to pull a figure 
out of the air, you have something like three or four hun¬ 
dred. What you do in a case of this sort and what you 
do here is entirely different. 

Take Havana, Mexico City, San Juan even. Those are 
all places where at least you can talk about putting in some 
more American competition without having to face up to 
something like this. When you talk about 44 passengers 
a day, and this is from every part of the United States, 
East Coast, Middle West, West Coast, to every part of 
South America, I would like to know where the economic 
support for that is going to come. 

I had assumed, and I hoped correctly, that it was to settle 
economic questions of that sort that this Board was put in 
here. 

Mr. Jones: Still getting back to the old question, I would 
like to know why FAMA and the rest of them are putting 
in lines where the situation exists. 

Mr. Friendly: For the reasons I have indicated, for reas¬ 
ons of national prestige, for reasons of the fact that 

89 they may not have the same adverse economic con¬ 
sequences that we have, because they do not have the 

same costs, and they have ability to take revenue in other 
ways than we do. 
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Chairman O’Connell: Just as an observation, I think 
you would agTee that at least some of those considerations 
are not only valid considerations from the standpoint of 
those countries, but could also be valid considerations from 
the standpoint of this country, and it is quite possible to 
overestimate or miscalculate what you would call the eco¬ 
nomic factor, the pure economics, in the narrow sense that 
dollars and cents cost of a line projected as well as we can 
into the future in terms of dollars and cents, cost nekt 
year and the following year, that obviously is something to 
be taken into account, but quite clearly there are other 
considerations which this Board is required to take into 
account other than whether or not the line which is pro¬ 
jected will cost this government a substantial sum of money, 
either in the early stages or possibly over a long period of 
time. i 

Mr. Friendly: Certainly. The fact of the matter is that 
we have now two American Flag carriers running into South 
America and none of the South American countries has 
more than one. If it is thought it is worth $5 million for 
us to have a third, why very well, it is. 

Chairman O’Connell: The reason I mentioned it is tliat 
it is very possible to over simplify the situation and I could 
not help but remember two weeks ago when I was before 
the Appropriations Committee there was an expressed t>e- 
lief that all you had to do was to say that Braniff 
90 had estimated in 1945, 4 cents a mile and this Board 
had granted a temporary rate of 95 cents a mile, that 
closed the case; that necessarily was conclusive that a mis¬ 
take had been made, and I only mention it here because it 
seems to me in this and other situations with which this 
Board has to contend it is quite easy to oversimplify ihe 
situation or to overestimate for the weight of one of the 
factors which is involved in this case. 

Mr. Friendly: I do not want to press the point unduly, 
but there seems to me there must come a time when eyen 
in the international field the Board goes into the eco¬ 
nomics of these, perhaps at somewhat greater length than 



they were able to do in 1945, because at that time you had 
no figures on what the postwar conditions would be. 

We did not come in and talk about diversions and those 
things. We did not know what our postwar costs would 
be. I do not put any moral obloquy on Braniff for low 
estimates but economics today are what they are and you 
gentlemen have the duty to take a good look at them. 
Maybe after the hearing you will not agree with us. 

Mr. Lee: On what period is that 44 passengers a day? 

Mr. Friendly: The year ended June 30, 1947. 

Mr. Lee: What carriers were actually operating from 
Buenos Aires, Lima and Rio de Janeiro through that whole 
year besides Pan American and Panagra? 

Mr. Friendly: Whether PIA was operating the whole 
year I cannot answer that. Whether Aerovias, 
91 Brazil, was operating the whole year, I am not sure. 

Mr. Lee: I have in mind you may be overlooking 
the development of traffic, as for example, one case that has 
just recently been argued before us where Pan American 
had been operating for a long time between St. Thomas and 
San Juan and then it got some American competition and 
the figures went, I think, from something like 13 passengers 
up into the thousands. 

Mr. Friendly: Well, there was plenty of room on these 
services and for the full year 1946 when we had a high load 
factor we had one seat vacant for every two utilized. We 
were running the DCMr’s on those services from a very early 
date, so I do not think that any traffic was held back that 
wanted to come. 

There is another thing you want to remember when you 
are looking at those figures, in addition to the fact that 
some of these foreign airlines may not have been operating 
the full year. Remember the steamships were not operat¬ 
ing very much. Remember, that reflects a condition where 
72 percent of the travel went by air, a ratio which no doubt 
you will not be able to hold in the future when you get good 
steamship service. Remember that it cost an American 
$880 for a round trip to Rio de Janeiro and $1,053 for a 
round trip to Buenos Aires, so that there are not thousands 
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of people lying around the streets who are going over there 
for a week end 

I think that 44 is going to grow; of course it is going to 
grow, but how much is it going to have to grow before 
you can support another American Flag line in ad- 
92 dition to the two you have and these foreign lines 
which you cannot keep out? Maybe they should not 
go, Mr. Jones, but they are going; you cannot keep them out. 
They are going to get their share of the traffic and they are 
going to take traffic away from us, some of which is really 
not available to us, the inbound business. j 

• •••*•*•*• 

Orajl Argument of Hubert A. Schneider, 
on Behalf of Braniff Airways, Inc. 

114 Mr. Schneider: Mr. Chairman and members of 
the Board: Since we are gathered here to discuss the 
Braniff certificate, might it not be wise to have a copy of 
the certificate before us? 

I think it might be well to point out at the beginning 
that this is the third time Braniff Airways has been called 
before you to argue in support of its Latin American 
certificate and I am hopeful that as a result of the argu¬ 
ment here this morning this may be the last time, and 
that we may then be permitted to go about our business. 

It seems to me that there comes a time when, after a 
certificate has been legally authorized and issued by this 
Board with the expressed approval of the President of 
the United States and in strict compliance with the terms 
of an Act adopted by Congress ten years ago, a carrier 
should be free to proceed pursuant to that certificate and 
to perform the obligations imposed on it without the con¬ 
stant harrassment of disappointed rivals. 

Unfortunately, however, I have no such confidence that 
the argument here this morning will end the matter. Pan 
American and Panagra have already served notice on you 
by their recent activities that if you should decide against 
them, the questions presented by this argument they will 
not consider themselves bound by your decision but will 
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seek to set aside your decision and to set aside 

115 the expressed desires of the President of the United 
States, by persuading the Congress to withhold air 

mail funds from Braniff which are necessary to sustain op¬ 
erations over the route. From their standpoint, this is a 
“heads I win—tails you lose” proposition. If they win 
the oral argument, fine; then they are content to utilize the 
processes and procedures made available by the Civil Aero¬ 
nautics Act. But if they lose, then there is another forum 
where they will seek another hearing and I suggest to you 
with all seriousness that by their extra curricular activi¬ 
ties, Pan American and Panagra have demonstrated such 
a lack of confidence in the integrity of the decisions of this 
Board that they have forfeited all claim to the legal proc¬ 
esses available under the Act. 

As far as Pan American is concerned, I am not surprised 
at their activities before the Congress. It follows the pat¬ 
tern of the Export case where they flagrantly disregarded 
your desire for competition over the North Atlantic. But 
this is a new tactic for Panagra and frankly I am surprised 
that Mr. Roig would resort to it. I had thought that his 
years of dispute with Pan American would have developed 
in him a healthy disrespect for this sort of thing. 

In order to put this case into its proper prospective, I 
would like to devote a few minutes reviewing the history 
of the Braniff route and to give the new members some 
idea of the lengths to which these parties are willing to 
frustrate the express wishes of properly constituted gov¬ 
ernmental agencies. 

116 Braniff’s application for a route in Latin America 
was filed on September 20, 1943. This application 

contemplated a rather extensive system of routes not only 
in South America but in the Caribbean area. Braniff ’s 
application, together with applications of other carriers 
seeking routes in the Latin American area, were set down 
for hearing on September 18, 1944, and I may say that Pan 
American and Panagra had applications of their own in¬ 
volved in this proceeding, many of which were approved. 
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Hearings were conducted for almost an entire month- 
Hundreds and hundreds of exhibits were introduced by the 
15 applicants involved in the proceeding. 3,963 pages of 
testimony were recorded. No possible suggestion can be 
made that anyone did not have a full and complete opport 
tunity to defend against each and every possible route 
sought by each and every possible applicant. 

This is one of the purposes of the hearing and Pan 
American and Panagra took full opportunity to register 
their opposition in all possible manner and form. 

The Examiner’s report was issued on March 5, 1945. 
The Board’s decision, approved by the President, was isr 
sued on May 17, 1946, two years ago. j 

Now, what actually was the Board’s decision insofar as 
Braniff’s route was concerned and what was it the President 
approved? 

This is highly important and I want to make sure that 
it is clearly understood. 

Only four members of the then Civil Aeronautics Boari 
participated in the opinion. Mr. Young did not 
117 participate, presumably because of his prior asso^ 
ciation with Pan American. Two members of the 
Board, Mr. Pogue and Mr. Lee, were of the opinion that 
Public Convenience and Necessity did require the estab¬ 
lishment of competitive air service to South America. Mr. 
Ryan and Mr. Branch were of the opposite opinion. Thus, 
there was an even split on the part of the Board and Bran- 
iff’s application, as well as the applications of all other 
carriers for routes to South America, failed for the want 
of an affirmative vote by a majority of the Board. 

The President of the United States, however, acting in 
accordance with his authority under Section 801 of the 
Act, advised the Board that because of certain factors 
relating to our national welfare and other matters fo^ 
which he, as Chief Executive, had special responsibility, 
he had reached the conclusion that an additional United 
States air carrier, not a second and not a third, but an ad¬ 
ditional air carrier, should be extended to the Rio de 
Janeiro and Buenos Aires. 
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Now, note here that the President of the United States 
merely concluded that there was a need for an additional 
United States air carrier to be extended to Rio de Janeiro 
and Buenos Aires. He did not make any recommendation 
as to which carrier should be extended or over what route. 
This was a matter which he left solely to be determined 
by the Civil Aeronautics Board and it is apparent from the 
Board’s decision that once the President had arrived at 
his conclusion the Board set about making the determina¬ 
tion as to the carrier and the route. 

118 The Board’s opinion shows that the Board re¬ 
viewed the various applicants for routes into South 

America and concluded that Braniff should be chosen, first, 
because Braniff was the most vigorous and aggressive ap¬ 
plicant, and second, because Braniff could provide single 
air carrier service to points in Latin America from an en¬ 
tirely different section of the United States, namely, the 
Central Plains Area. 

Let me read you the actual language from the Board’s 
decision. 

“Of course it is of the utmost importance in au¬ 
thorizing additional service to South America that 
the task be entrusted to a strong carrier keenly inter¬ 
ested in its establishment and capable of achieving the 
maximum development of the traffic potential of the 
area to be served. The record shows that Braniff 
has had a deep interest in the establishment of the 
service to Latin American countries. 

“The issuance of a certificate to Braniff to estab¬ 
lish a route from Houston to the Canal Zone via 
Havana and from that point via the intermediate points 
Bogota, Quito, Guayaquil, Lima, La Paz, Asuncion, 
and beyond Asuncion in two branches to Sao Paulo 
and Rio de Janeiro, and the Buenos Aires, would re¬ 
sult in the establishment of a sound system of air 
transportation providing competitive service to major 
points in South America. 

119 “Under such a route pattern Braniff would 
be in a position to provide a single-carrier serv¬ 
ice to Havana, the Canal Zone, points along the west 
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coast of South America, Rio de Janeiro, and Buenos 
Aires from the area west of the Mississippi River served 
by its system. The north and south central areas, in¬ 
cluding such important industrial cities as Chicago, 
Kansas City, Tulsa and Oklahoma City, Oklahoma, Port 
Worth-Dallas and Denver, Colorado, in general would 
be directly served by the Braniff system. At Havana, 
Braniff would be able to effect connections with Chi¬ 
cago and Southern for traffic originating at points 
served by that carrier and not by Braniff, including 
such important cities as Detroit, St. Louis and Mem¬ 
phis.” I 

There is the nub of the Board’s decision, why you picked 
Braniff. You were establishing a new route to serve an 
entirely different section of the country with one carper 
service from that important area to South America. 

Let me review again the basis for the Braniff route. It 
is based upon any normal finding of public convenience and 
necessity supported by estimates of traffic, cost of opera¬ 
tion or other statistical data. The Board members split 
on this question. The Board’s decision finds its support 
solely on the desire of the President of the United Sthtes 
for competitive air service to South America. 

120 The reasons lying behind this desire have not 
been articulated. They may be bottomed on national 
defense, or commerce, or other national interests, solely 
within the knowledge of the President. j 

The Supreme Court in the recent Waterman case made 
the same point in the following language: 

“While the changes made at the direction of the 
President may be identified, the reasons therefor are 
not disclosed beyond the statement that ‘becausb of 
certain factors relating to our broad national welfare 
and other matters for which the Chief Executive has 
special responsibility, he has reached conclusions which 
require’ changes in the Board’s opinion. | 

“The court below considered, and we think quite 
rightly, that it could not review such provisions of the 
order as resulted from presidential direction. The 
President, both as Commander in Chief and as the Na- 



74 


tion’s organ for foreign affairs, has available intelli¬ 
gence services whose reports neither are nor ought to 
be published to the world. ’ 1 

Now, were this a domestic route case, nothing would re¬ 
main for Braniff after the Board decision but to obtain 
the necessary eqiupment and personnel and start flying 
the route. 

However, as the Board well knows and as Pan American 
and Panagra certainly well know, considerably more is 
involved in establishing service over an international 
route. 

121 Landing rights must be secured from the various 
foreign nations involved and in recent times these 
landing rights have been obtained, not by the private nego¬ 
tiations of the particular carrier involved, but rather 
through the process of bilateral agreements negotiated by 
the United States State Department. 

These take time, a lot of time. 

I will not review here the whole history of bilateral 
negotiations looking toward the implementation of the 
Braniff route as approved by the President of the United 
States. It is sufficient to point out however, that as a re¬ 
sult of these negotiations the route cannot be flown exactly 
as certified; that is, certain intermediate points must be 
omitted for the time being. 

From this Pan American and Panagra argue that Braniff 
proposes to operate a route for which it has not been cer¬ 
tificated. I will have more to say on this point later. 
Suffice it to say here, that what Braniff has at all times 
been trying to do is to operate into South America in ac¬ 
cordance with the authorization received from its govern¬ 
ment and to conform such operation entirely to the pattern 
of bilaterals which our government, in its wisdom, has seen 
fit to negotiate. 

At the present time, Braniff possesses legal authority 
under its certificate to operate from Houston, to Havana, 
to the Canal Zone, to Quito, and Guayaquil in Ecuador, 
to Lima and beyond Lima to Sao Paulo and Rio de Janeiro 


in Brazil. As I have stated earlier, operations over such 
a ronte are fully authorized by Braniff’s present 

122 certificate. 

I do not want to take up the time either of the 
Board in reviewing at length the steps which we have taken 
in our own behalf to implement our certificate. These facts 
were fully presented to you at a special meeting called by 
the Board last year prior to the award of the temporary 
mail rate. j 

At that meeting, attended by all five members of the 
Board and by every important staff member of this Board, 
Braniff told you in detail each and every step it had taken 
and each and every step it proposed to take to start servicb. 

At that meeting we were—we told you exactly what our 
best estimate was as to the cost of operation. We de¬ 
tailed all of these costs and nothing was withheld. You had 
full information from the State Department as to what 
landing rights had been obtained. You had full informa¬ 
tion from us as to our operating plans and our estimated 
operating costs. You then, by unanimous vote, issued to 
us a temporary mail rate of 95 cents per mile based upon 
the information we had supplied to you. 

As I stated, I am not going to review all of this informa L 
tion here this morning, but I merely wanted to point out 
to the new Board members that such a special meeting 
had been held and that the Board has at all times beeiji 
acting with full knowledge of every single step taken by 
this company. i 

I note right here that Mr. Gesell is quite surprised at 
this meeting and he wonders why he was not invited 

123 and to put it bluntly, it was none of his business, j 

This Board knows that as of today Braniff has 
expended about $4 million in preparation of operations over 
this route. In flying equipment alone it has expended over 
$3,300,000. 

Now, Pan American and Panagra have made much of 
the claim that we have not started operations, although 
two years have passed since the certificate was awarded. 
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At first blush, this seems to be a rather substantial indict¬ 
ment. However, it completely overlooks the fact that it 
was not until last summer that enough landing rights had 
been obtained to warrant even limited operations over the 
route. It overlooks the fact that not until last summer was 
a temporary mail rate established. But, most of all, it 
overlooks the fact that the delay in starting operations since 
last fall is attributable solely to the obstructionist tactics 
employed by Pan American and Panagra. 

For many months prior to September 1947, we had been 
negotiating with Panagra officials in good faith with re¬ 
spect to the utilization of their radio navigational and other 
facilities south of the Canal Zone. It had been our policy 
from the start to utilize existing facilities whenever pos¬ 
sible and not subject the American taxpayer to under¬ 
writing the cost of a duplicate set of these facilities. 

Accordingly, we asked Panagra to make their facilities 
available to us at reasonable cost. They agreed in prin¬ 
ciple and for months we negotiated with them. At the 
very last minute, when nothing remained except to 
124 sign an agreement they reversed their field and an¬ 
nounced that they would not make any of their fa¬ 
cilities available to us. 

Pan American followed exactly the same course. After 
making a grandiose public announcement that they would 
make their Latin American facilities available to other 
operators, we negotiated for months with them for the 
use of their facilities at Rancho Boyeros Airfield in Havana. 

These negotiations were carried on over a long period 
of time and continued to the point where we had actually 
signed a contract and had returned it to Pan American 
for signature. Instead of a signed contract, we got back 
from Pan American an announcement that they had changed 
their mind and would make none of their facilities avail¬ 
able to us, and at the very moment that they were denying 
us the use of these facilities at Havana, they were con¬ 
tracting with their British competitors to make those same 
facilities available to them. 







77 


Both of these events took place last fall and compelled ns 
then to start purchasing and installing our facilities all j 
along the route, in complete duplication of those of Pan 
American and Panagra. i 

We could have started installing them over a year ago if 
these people had been frank and honest with us as to their j 
ultimate intentions. Perhaps we were gullible, and should 
never have relied upon them. In any event, until these fa¬ 
cilities could be procured and installed, Braniff could not 
start operations. 

We have showm the disposition, financial ability and 
know-how^ to install these facilities under our own j 
125 power and are doing so and we will start operations j 
within the next thirty days. I 

But this will give you some idea of the lengths to which j 
Pan American and Panagra have gone to frustrate the j 
desire of the President of the United States for competitive 
service to South America and perhaps explains better than 
anything else, exactly why he wanted competitive service. 

The Board’s decision in the Latin American case is silent 
as to what motivated the President’s desire, but I think it 
is a safe guess at what he and the other Executive De- j 
partments of the government wanted was someone to come j 
along and break up this stranglehold which these carriers 
have been exercising on air service to South America and 
to show’ them that the United States Government still re- ! 
mains a little bit bigger than Pan American Airways. 

The record of their persistent opposition is spread on 
the record of the hearings held in connection writh the Chosen 
Instrument Bill, where their charges were so reckless 
that the then Chairman of the Civil Aeronautics Board felt 
called upon to specifically announce them as untrue. 

The same record w’as made before the President’s Air 
Policy Commission. 

From the day the Latin American decision was rendered, 
these carriers have followed a deliberate campaign to frus¬ 
trate the wrill of the President of the United States who, on i 
the basis of the recommendations made by his Executive \ 
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Departments, expressed a desire for competitive air service 
by a United States carrier to South America. Last week’s 
performance before the Senate Appropriations 

126 Committee and today’s argument are merely addi¬ 
tional steps along the road, the same road. A car¬ 
rier with less courage and aggressiveness than Braniff 
would have long since thrown in the chips. 

So much for the background of this argument. That— 
let me now, in the light of this background proceed to the 
two issues involved in this argument, the legal question and 
the policy question. I will take up the legal question first, 
namely, whether the Board has the power under Section 
401(h) of the Act to dismiss, without hearing, a petition 
filed under that section, or whether the mere filing of such 
a petition makes it mandatory upon the Board to hold a 
hearing. 

All I heard from Mr. Gesell was double talk on this 
point. I may replow some of the ground covered by Mr. 
Goldman, but that I hope will be helpful to you. 

It is my contention that Section 401(h) of the Act, under 
that Section the Board has complete discretion as to 
whether it will hold a hearing in connection with the peti¬ 
tion filed under that Section and that it may, in the exercise 
of its discretion, dismiss such a petition forthwith and 
without hearing. 

Now my contention is based upon the plain language 
of the section as compared with other sections in Title IV 
of the Act and is also based upon a realistic appraisal of 
the administrative chaos which would result from any 
other interpretation. 

Section 401(h) of the Act, at least that portion of it upon 
which Pan American and Panagra rely, provides 

127 that the Board “upon petition or complaint, or upon 
its own initiative, after notice and hearing, may 

alter, amend, modify or suspend any certificate in whole or 
in part if the public convenience and necessity so require.” 

It will be noted first that the language employed is per¬ 
missive and not mandatory. It says the Board “may” 
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alter, amend, or modify if public convenience and necessity 
so require. It does not state the Board “shall” alter, 
amend, or modify if the public convenience and necessity 
so require. Thus, the Board is free to proceed as it desires, 
the only restriction being that if it does determine to alter, 
amend, or modify, it can do so only after notice and hearing 
and only if public convenience and necessity so require. 

Now this language is to be contrasted with other language 
relating to notice and hearing in other sections of Title IV 
of the Act. In all such other sections except Section 402(g) 
which is the counterpart of Section 401(h) applying to 
foreign air carrier permits, it is clear that a hearing has 
been made mandatory and not permissive. 

For example, in Section 401(c) relating to applications 
for certificates of public convenience and necessity there 
is contained a provision that any such applicant “shall 
be set for public hearing and the Board shall dispose of 
said application as speedily as possible.” The language 
here is specific. It is mandatory. It directs the Board to 
set down for public hearing any application filed with it for 
a certificate of public convenience and necessity. 

128 From this language it is clear that the Board has 
no choice and that it could not dismiss any such 
application with out hearing, except perhaps if the appli- 
cation did not meet the minimum requirements as to form 
and content. 

Similarly, Section 402 (e) of the Act provides that hear¬ 
ings shall be held in connection with applications for for¬ 
eign air carrier permits. The language employed is 
exactly the same as that employed in Section 401 (c) and 
states that the application “shall be set for public hear¬ 
ing. ’’ ! 

Section 401 (n) of the Act provides for the Postmaster 
General certifying the need for additional mail service. 

Here also the language of the statute makes a hearing 
mandatory. The section provides that the Board shall 
after notice and hearing and if required by public con- 


i 
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venience and necessity, make provision for the additional 
mail service certified by the Postmaster General. 

Section 406 of the Act is similarly clear as to the man¬ 
datory nature of a hearing. This section relates to the 
Board fixing mail rates and provides that the Board is 
“empowered and directed to fix and determine after 
notice and hearing the fair and reasonable rates of com¬ 
pensation for the transportation of mail.’’ Here the word 
“directed” instead of the word “shall” is employed, but 
the mandatory conception is retained and no discretion is 
vested in the Board. 

Section 408 (b) employs similar mandatory language 
and provides that any person seeking approval of a con¬ 
solidation, merger or acquisition of control shall present 
an application to the Board requesting approval and 
129 thereupon the Board “shall notify the persons 
involved of the time and place of the public hearing.” 

It seems to me in the light of this review of the various 
sections of Title IV of the Act dealing with notice and 
hearing that some different meaning must be given to 
the word “may” as employed in Section 401 (h) as con¬ 
trasted with the word “shall” or “direct” as used in other 
sections of Title IV, talking of notice and hearing. 

I do not think it is necessary to engage in any detailed 
analysis as to what the word “may” means as distinguished 
from the words “shall” or “direct.” 

Mr. Goldman made reference this morning to the con¬ 
stitutional issue that might be involved. I can see that 
there may be certain situations where constituional require- 
mens of due process make a hearing necessary before cer¬ 
tain action is taken, but no such requirement exists here 
in favor of these two petitioners. 

They do not have any constitutional right to a hearing 
in their effort to deprive us of something we now possess. 
The only person who has a constitutional right to a hear¬ 
ing in this case is Braniff and the statute gives us a con¬ 
stitutional right to a hearing because you cannot alter, 
amend or modify unless you have first had a hearing. 
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In other words, the holder of the certificate which is 
sought to be amended, altered or modified, has an absolute 
right to a hearing before such action is taken, but the per- \ 
son who petitions that such action be taken has no abso¬ 
lute right. | 

Now, the interpretation which ordinarily in Eng-; 

130 lish language compels of Section 401 (h) is fully sup¬ 
ported by practical considerations. Mr. Goldman! 

mentioned some of these. Let me repeat. If the opinion! 
of Pan American and Panagra should prevail then the 
Board would be wide open to a campaign of harrassment 
on the part of all disgruntled or disappointed persons, who 
would flood you with petitions. 

4. Any carrier who was disappointed because a route 
applied for was given to another applicant, or because a 
route competitive to it was established, could immediately 
under their interpretation of Section 401 (h) of the Act file 
a petition with the Board to alter, amend or modify the 
' recently awarded certificate so as to restore the status quo 
ante and could insist upon the absolute right to a hearing. 
The mere filing of such a petition would cast such a cloud 
over routes awarded by the Board that financing would be 
difficult and any carrier would be proceeding at its peril. 

This Board has recently decided the Middle Atlantic area 
case, one of the largest cases ever presented to the Board 
from the standpoint of the number of applications and dif¬ 
ferent applicants involved. According to my most recent 
count, every single unsuccessful applicant in that case 
has filed a petition for reconsideration with you. In fact, 
some of those who got only half of what they asked fbr 
have also filed petitions for reconsideration. 

Let us assume for the moment that you should deter¬ 
mine to deny each one of these reconsideration petitions. 
Under Pan American’s and Panagra’s interpretation 

131 of Section 401 (h) of the Act, each one of these 
carriers would then be free to file a petition under 

Section 401 (h) to alter, amend or modify the successful 
applicant’s recently awarded certificates so as to put them 
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back where they were before the Middle Atlantic decision 
and could demand as an absolute right a hearing on such 
petition. The net result would be to try, retry and retry 
over and over again the same issues. That follows logically 
from their interpretation of that section. 

As a matter of fact, that is exactly what Pan American 
and Panagra are seeking to do here, to retry the Latin 
American case under the guise of newly discovered evi¬ 
dence and pursuant to the claim that Braniff now proposes 
to operate an entirely different service. 

I do not think there is need to spend any further time 
on the legal questions involved here. The language of the 
Section is clear and specific. The result which would 
obtain from following Pan American’s and Panagra’s 
interpretation is chaotic and would undermine the Board’s 
entire administration of the Act. The Board has the power 
to dismiss Panagra’s petition without hearing and, in 
fact, should do so forthwith. 

Before proceeding to a discussion of whether the Board 
should, in fact, dismiss Panagra’s petition without a hear¬ 
ing, let me make a few observations with respect to the 
documents which they have filed with you. You have per¬ 
haps noted that Panagra’s petition has been filed not only 
pursuant to Section 401 (h) of the Act, but also pursuant 
to Section 1002 (a) of the Act. 

132 Now Section 1002 (a) of the Act provides that 
any person may file with the Board a complaint in 
writing with respect to anything done or omitted to be 
done by any person in contravention of any provision of 
this Act or any requirement established pursuant thereto. 

I have read and reread Panagra’s petition and have 
yet to find where Panagra makes any showing that Braniff 
is doing anything or omitting to do anything in contra¬ 
vention of any provision of the Act or of any requirement 
established pursuant thereto. 

Accordingly, Panagra’s document insofar as it purports 
to be a complaint under Section 1002 (a) of the Act is 
clearly defective and should be dismissed forthwith. 
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That Section gives yon that right. 

Insofar as it purports to be a petition filed under Section i 
401 (n) of the Act, Panagra’s petition seeks to do two j 
things: First, to what they call alter, amend or modify j 
Braniff’s certificate by striking therefrom any authority j 
to operate south of Balboa, and, second, to suspend Braniff’s 
certificate for a period of five years. Let me repeat: They | 
first ask to alter, amend, modify our certificate so as to j 
strike all authority to fly south of Balboa, and second, to 
suspend our certificate for five years. 

Now, as far as the first request is concerned, namely,; 
to alter, amend or modify Braniff’s certificate so as to elimi- j 
nate all authority to operate south of the Canal Zone, I| 
would like to make two comments along the lines of those 
Mr. Friendly made this morning of inconsistency in j 
133 position. I say that this position now taken by Pan j 
American is totally inconsistent with the position 
taken here only a few days ago by them when they urged 
that you could not under the guise of altering, amending 
or modifying the certificate, eliminate any portion of the 
operating authority contained in a certificate. I am inter-j 
ested in knowing how Mr. Friendly would distinguish his 
position in the one from the other. Perhaps he was frank 
this morning and said he cannot distinguish. In any event, 
how can one state on one hand that the Board does not 
have the power under Section 401 (h) to amend, modify or 
alter Pan American’s certificate to eliminate St. Thomas, 
which is only one of several dozen intermediate points on 
its comprehensive Latin American certificate and which 
provides only 2/10 of the total revenues derived from it 
annually from operations under this certificate, and on 
the other hand say that under the power to alter, amend 
or modify a certificate you can strike out all of Braniff ^ 
operations south of the Canal Zone and eliminate nine out; 
of twelve cities on the route, seven out of nine countries^ 
72 percent of the total route length and 90 percent of the 
total route population and cutting out the very heart of 
the underlying purpose of the certificate, which was to 
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provide competitive service to South America and Rio de 
Janeiro. 

Actually, the figures I gave you there relate only to that 
much of the request as pertains to Panagra. 

If you couple that with what Panagra has asked, namely, 
from the Canal Zone north, it is to strike 12 out of 12 
cities nine out of nine countries, 100 percent of the 

134 route mileage and 100 percent of the route popula¬ 
tion, and that would still merely he an alteration, 

amendment or modification and not a revocation. 

Now I think, as we sometimes say, they are carrying 
water on both shoulders, or, as the French more colorfully 
put it, they speak with two tongues. 

Now I recognize that Mr. Friendly has made the charge 
against me as an attorney that I am also holding incon¬ 
sistent positions, but I think I can show to you that I am 
not, and that the position I took here last week on behalf 
of the Caribbean Atlantic is consistent with the position I 
take here today. I limited my argument to the specific fac¬ 
tual situation then presented which sought only the elimi¬ 
nation of St. Thomas, perhaps the least important of the 
61 separate points covered by Pan American’s Latin Amer¬ 
ican certificate. Were Pan American seeking here only to 
eliminate Braniff from Quito or from La Paz, the situa¬ 
tions might be comparable. However, here they seek to 
take away so much from Braniff’s certificate that nothing 
worthwhile would be left. I maintain that my position 
here is not only sound but also consistent with the posi¬ 
tion I took before you several days ago when appearing as 
counsel for Caribbean Atlantic. What Pan American seeks 
to accomplish here is a revocation of Braniff’s certificate 
under the guise of altering and amending, and revocation 
cannot be accomplished except for wilfull failure to com¬ 
ply with the provisions of the Act. 

Mr. Lee: But he argues that it is to suspend, which 

135 is one of the words in this same paragraph. 

Mr. Schneider: I am coming to that, Mr. Lee. 
There are two strings to Panagra’s bow, one to alter, 
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amend or modify, which I say is not right because it is 
revocation. As to the suspension, I say the Board under 
Section 401 (h) does have the power to suspend for a period 
of five years after notice and hearing and if public con¬ 
venience and necessity so require. 

This business of being consistent as an attorney is some¬ 
times a troublesome matter. I might take a few minutes 
to remind you of the story they tell us Abraham Lincoln, 
who when practicing as an attorney used to ride around 
the circuit with judges. The story may be legendary, it 
is apropos. Mr. Lincoln found himself arguing a case 
one morning in the court for a plaintiff and a legal point 
presented itself which he argued rather strenuously and 
he was sustained by the court. As they do—as they did in 
those days—the judges and attorneys fraternized at lunch. 
Then they came back in the afternoon and Mr. Lincoln had 
a case where he represented the defendant and he ^as 
arguing the same point on the other side of the question. 
He argued equally strenuously. The judge reminded him 
that he had made the argument in the morning and the 
court had sustained his argument. Mr. Lincoln said, “All 
I can say is that this morning I thought I was right and 
this afternoon I know I am right.” j 

Mr. Friendly does not know whether he was right last 
week or whether he was right this week, so he is not quite 
the same as Mr. Lincoln; he is waiting for you to tell 
136 h im whether he is right in the one or in the other. 

I say I am right on both. j 

Mr. Lee: On your legal point, Mr. Schneider, if you can 
concede that under the Act the Board has the power to sus¬ 
pend Braniff’s route from Houston to Buenes Aires, then 
you concede that we have the power to do everything the 
applicants are asking. j 

Mr. Schneider: No, sir. They ask for two things; one 
to alter, amend or modify so as to strike from the cer¬ 
tificate all authority to operate from Houston to South 
America. That would leave us nothing at all. 


i 
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Chairman O’Connell: Which is equivalent of revocation 
according to your argument. 

Mr. Schneider: To suspend for a period of five years, 
you could do that if Public Convenience and Necessity 
require, but we would be holding the certificate and you 
would have to make findings. And we would not have to 
prove de novo public convenience and necessity to get a 
certificate. 

My next point is that they have alleged no facts here to 
warrant taking any such action or entitling them to a 
hearing on the facts they have alleged. 

Chairman 0 ’Connell: It seems to me what concerned Mr. 
Lee this morning was, to put it colloquially, when does a 
suspension become a revocation? In order words, at some 
point you would say that the suspension of a certificate 
for five years was within the power of the Board. Obvi¬ 
ously, a suspension in perpetuity would not be; that is 
revocation? 

137 Mr. Schneider: Yes, sir. 

Chairman O’Connell: So you would not know 
where to draw the line ? 

Mr. Schneider: I do not think you can draw it on the 
term of years. The term of years might be one year and 
still be revocation. It might be fifteen years or not, de¬ 
pending on the means and the necessity of the situation. 
You might suspend the route indefinitely because of a 
war. I do not think that would amount to revocation 
because we hope that a war will terminate some day, but 
it might go on for fifteen years. It depends on each 
factual situation. 

I do not say that a suspension for five years is without 
your power. 

Now striking first the Section 1002 (a) portion of Pana- 
gra’s petition and striking also the alteration, amendment 
and modification section, which is clearly revocation, that 
leaves only the question before you legally, do you have 
the power to suspend for five years, shall you exercise 
your power, shall you hold a hearing to determine whether 
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you should exercise the power; that brings us to that 
question. j 

Mr. Lee: The segment that we are asked to suspend is 
between the segment that we are asked to strike, so if we j 
decided we had th power to suspend the first segment, I 
what happens to the rest of it? 

Mr. Schneider: If you took the action that Mr. Gesell 
wants you to take in the first paragraph you would 
never get to the second paragraph; you would have done 
everything he wanted. You would not have any- 
138 thing left to suspend. Perhaps you have asked j 
your question and answered your own question. 

Turning to the second question involved in the oral j 
argument here this morning, namely, whether the Board 
in its discretion should dismiss the petition of Panagra j 
without a hearing, it is our contention not only that the 
Board has the legal power to dismiss Panagra’s petition j 
without hearing but also that under the present factual 
situation Panagra’s petition should be denied forthwith 
and without hearing. 

I have analyzed Panagra’s petition carefully and when j 
you pull apart the 15 separate allegations of the petition, j 
you find that they endeavor to make four separate points, 
these points being enlarged upon or rephrased in one i 
way or the other so as to make it appear that 15 separate j 
points are involved. As I see it, the four arguments which I 
Panagra advances in support of its petition are these: 

1. Braniff does not now propose to operate in accord¬ 
ance with the route described in its certificate and there¬ 
fore, Braniff should be required to run the gauntlet of 
public convenience and necessity with respect to the route 
it does expect to operate before bginning operations. 

2. They say the establishment of foreign competition j 
in South America since the Board’s decision in the Latin 
American case has created a new situation which changes j 
the traffic picture so as to no longer warrant operations 
bv the two United States carriers. 
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139 3. The cost of Braniff’s service will he substan¬ 
tially in excess of that which Braniff originally 

estimated at the hearings held in connection with its ap¬ 
plication. 

4. Panagra and Pan American will be subjected to com¬ 
petition if Braniff is permitted to operate. 

Let us take up first the allegation that Braniff does not 
propose to operate in accordance with the route described 
in its certificate. If you will look at Braniff’s certificate 
which you now have before you, you will see the route 
description contained therein. You will also note from 
the certificate that Braniff is authorized to operate non¬ 
stop service between points named in the certificate in com¬ 
pliance with the Board’s procedure relating to non-stop 
service. 

Let us analyze the route description point by point. 

Between Houston, Havana and the Canal Zone, there is 
no difficulty. We have operating rights from the Cuban 
government. 

As far as Bogota, Colombia is concerned, we cannot 
operate to that point because the present agreement be¬ 
tween the United States and Colombia does not permit 
operations by a United States carrier to interior points 
within Colombia. 

And if you follow Mr. Gesell’s argument right there, 
Braniff has to start, Braniff cannot do anything, completely 
ignoring the temporary suspension provisions of the cer¬ 
tificate and the non-stop provision of the certificate. 

Efforts to obtain this right for Braniff have so 

140 far been unsuccessful. We fully intend to operate 
into Bogota as soon as we are given the right to do 

so and any allegation by Pan American or Panagra that 
we are deliberately avoiding Bogota and our obligation 
to serve it pursuant to our certificate is absurd. The State 
Department well knows that the principal objection to 
Braniff operating into Bogota comes from Avianca the 
Colombia Airline in which Pan American has a very sub- 
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stantial, if not controlling stock interest and it remains 
to be seen whether Avianca will raise the same objection 
against Pan American if Pan American is certificated into 
Bogota as applied for. 

I note that Pan American raised no objection to the 
extension of Avianca to New York in the recent hearing. j 
In other words, if they were to bring the same vigor on| 
the foreign airline as on Braniff, yon would see a vigor; 
on their part in protesting Avianca ’s extension to New 
York. | 

The next point on the route is Quito, Ecuador, and here; 
also Pan American and Panagra allege that we are seek¬ 
ing to avoid our obligation to serve Quito. Now the' 
records of the CAA will show you very clearly that you 
cannot operate four engine equipment into Quito. We 
will be glad to serve Quito as soon as airport conditions 
there are satisfactory for the type of equipment which 
economical and efficient operation over the route by Braniff 
dictates. Panagra suggests that if we canont get into 
Quito with four engine equipment, we should operate 
DC-3 eqipment into that point. You will recall that 
141 at the meeting which we had with you last year we 
discussed all of the details of operation over this 
route and that the biggest question which bothered some 
of the Board members was that Braniff might do this 
very thing, that is, operate local DC-3 shuttle service over 
certain portions of the route and thereby increase the 
cost of operation to the government. 

The biggest question was this very point. You were 
worried that Braniff would do this very thing, operate 
DC-3 local service over this portion of the route, and you 
wrote a special restriction in the temporary mail rate 
decision to prevent us from doing that very thing. You 
were afraid we would duplicate the local DC-3 service that 
Panagra is now providing. We are most anxious to serve 
Quito, but not at the expense of originating DC-3 flights 
at the Canal Zone and Quito, or between Quito and Guaya- 
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quil. The Ecuador government has given us permission 
to serve both of these points. 

The next point on the route is Lima, Peru which we 
propose to serve and which we are authorized to serve 
under the Peruvian Bilateral Agreement. Thus, as far 
as the route between Houston and Lima is concerned, there 
is absolutely no difficulty, legally or otherwise, to pre¬ 
vent Braniff from immediately operating service originat¬ 
ing in Houston and terminating in Lima and stopping at 
Havana, the Canal Zone and Guayaquil. The only points 
which would not be served would be Bogota, Colombia and 
Quito, Ecuador, and I have already explained to you 
why we could not serve them. Certainly, no one 

142 will assert that merely because we cannot serve 
either Bogota or Quito we are serving a route for 

which we have not been certificated. Both Pan American 
and Panagra have many times requested the Board for 
permission to suspend service at many points on their 
routes, either because of airport conditions or because of 
lack of traffic, and if suspension of service by Braniff at 
either Bogota or Quito invalidates our certificate, then 
both Panagra and Pan American are now guilty of oper¬ 
ating under invalid certificates. 

Note that the language of the certificate specifically con¬ 
templates temporary suspensions of service, and specifi¬ 
cally contemplates that Braniff may be authorized to origi¬ 
nate flights and terminate flights short of terminal ports. 
We can originate at Houston and terminate at Lima and 
intermediate points. Your certificate specifically author¬ 
izes it. 

Beyond Lima the route becomes a little complicated. As 
certificated the route contemplated going beyond Lima to 
La Paz, Bolivia and Ascuncion, Paraguay and dividing 
at Asuncion with one fork going out to Sao Paulo and 
Bio de Janeiro, Brazil, and another fork going south to 
Buenos Aires. 

143 However, the Brazilian Bilateral has made any 
such route impossible. The Brazilians have refused 
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to permit an American carrier to operate into Brazil from 
Asuncion. They have, however, authorized an American 
carrier to operate into Brazil from Peru and Bolivia via 
Campo Grande, pending the establishment of a route into j 
Brazil via Manaos on the Amazon River. Panagra ap- j 
parently contends that in the light of this Bilateral Agree¬ 
ment our route is invalid because we will not be able to I 

i 

serve Brazil via La Paz and Asuncion. As far as La Paz 
is concerned, at the present time this city canont be served 
with large 4-engine equipment, but it is believed that this 
situation is being remedied. 

As I stated, Asuncion cannot be served on the way to 
Brazil. Thus, the only way that we can serve Sao Paulo 
and Rio de Janeiro is by flying nonstop from Lima to 
Sao Paulo, with perhaps a refueling stop at Campo Grande. 
Such a nonstop operation is purely permissible under the 
language of Braniff’s Certificate and that is the way we 
intended to operate the route when we extend it beyond I 
Lima, as soon as we installed the navigation aids they I 
have denied us. The route beyond Asuncion to Buenos 
Aires is of course, impossible of operation until the route 
annex to the Argentine Bilateral has been agreed upon. ! 

Last Fall we filed with you nonstop notices pursuant to j 
the Certificate, in which we announced our intention to 
operate nonstop on certain flights between Houston and 
the Canal Zone and between the Canal Zone and Lima. 
Over the most vigorous protests by Pan American and 
Panagra, you permitted these nonstops to become 
144 effective authorizations. If there had been any 
doubt in your mind that by operating such nonstops j 
we were departing from the authorization contained in 
our certificate, you obviously would not have permitted j 
these nonstops to have become effective and would have i 
expressly forbidden them. 

Furthermore, when you granted our 95^ temporary mail 
rate, you limited that rate to operations which terminated! 
at Lima and which clearly contemplated the type of opera- 


i 
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tions which we now propose, namely, skipping over Bogota 
and Quito. Thus, in establishing this rate, you again by 
implication passed upon the validity of the service which 
we proposed and denied the contention now advanced by 
Panagra that we propose to operate in violation of our 
certificate. 

I really do not see how Panagra in good faith can ad¬ 
vance the argument that a carrier violates his certificate 
if he operates certain nonstop service. Panagra has 
repeatedly requested nonstop permission under its cer¬ 
tificate and in fact, in the very Latin American decision 
concerning which it now complains so bitterly it was the 
recipient of very substantial nonstop rights, and in its 
decision the Board very specifically called to Panagra’s 
attention the fact that it was not necessary to amend Pana¬ 
gra ’s certificate to give it the authorization which it sought. 
It pointed out that it could give Panagra the authority which 
it sought by a nonstop right under its existing certificate. 
Again they speak with two tongues. 

Chairman O’Connell: Mr. Schneider, what is it that pres¬ 
ently prevents Braniff from flying between Lima and 
Rio de Janeiro by Campo Grande? I take it the 
145 Bilateral Agreement would prevent you from going 
there via Asuncion? 

Mr. Schneider: That is correct. 

Chairman O’Connell: What is it that prevents that part 
of the route being activated? 

Mr. Schneider: Legally we cannot operate from Lima 
to Sao Paulo or Rio de Janeiro until we first file nonstop 
notices with you under your regulations. We will have 
to do that first and presumably these gentlemen would 
protest and you would decide on that. 

Chairman O’Connell: But incidental to that, I would 
assume that there would be an arrangement for landing 
rights or what have you at Sao Paulo and Rio de Janeiro. 
Are those available to you? 

Mr. Schneider: Yes sir. The Brazilian Bilateral has 
been executed and we have been officially designated by 
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the United States Government as the American carrier to j 
operate into Sao Paulo. We have been designated as j 
the carrier to operate that route and the route annex. 

Chairman 0 ’Connell: In point of time, forgetting for 
the moment the possibilities of argument by competitors 
and so forth, may I understand from that that the route 
from Lima to Rio de Janeiro can be activated? 

Mr. Schneider: Well, we will activate that route as soon 
as we have completed installing the necessary navigational 
aids along the route. 

Chairman 0 ’Connell: Have you any idea what that means! 
in point of time? 

Mr. Schenider: No, sir. I have not, but I think I can 
get that from some of our people here during the re¬ 
cess. j 

146 Chairman O’Cnonell: As far as BranifF is con¬ 
cerned, the problem with respect to activating the 
route from Lima to Sao Paulo and Rio de Janeiro is in! 
your hands in the sense that it depends on navigational 
aids and so forth? 

Mr. Schneider: Yes. The only legal authority that we 
would need to overfly La Paz and Asuncion would be to 
file a nonstop notice and perhaps not even that in the 
light of the language which I am coming to in the cer 7 
tificate. i 

Chairman O’Connell: Go ahead. 

Mr. Schneider: Panagra has made much of the fact that 
BranifF has filed an application with the Board seeking to 
amend its certificate so as to provide access to Brazil ovet* 
the Manaos route instead of via Peru. This application 
was filed solely in order to bring our route in conformity 
with the Brazilian Bilateral. The Brazilians in the Bilat¬ 
eral awarded to the United States a route to Sao Paulo 
and Rio de Janeiro via Manaos and Goiania and said 
pending activation of that route that route being ready for 
operation. Of course, to Jungleville an American carrier 
can come in from Peru or Bolivia by Campo Grande. I 
do not have the exact language. I think all of your people 
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are familiar with it. When that Bilateral came out we 
filed application with you because we wanted to be desig¬ 
nated under the Brazilian Bilateral. The Bilateral says 
each country reserves the right to designate which of its 
carriers would serve the route awarded and we wanted to 
be awarded by our Government the Campo Grande route 
or the Manaos route, but we ran into difficulty with the 
State Department on that and there was some misunder¬ 
standing between the State Department and the CAB 
147 as to what there could be designated in the author¬ 
ity to operate the Manaos route. There got to be 
a dispute between the State Department and the CAB, 
sort of a jurisdictional dispute, which was finally resolved, 
and the State Department did designate us as the carrier 
over the Campo Grande route and we decided to hold off 
pressing our application on the Manaos route. That is 
the only thing that keeps us from pressing that applica¬ 
tion now. 

When the Argentine route annex is known and we know 
then what routes are available to United States carriers 
to implement the Braniff route, we will be before you 
pressing that application. 

As I say, Mr. McClerkin and Mr. Gerwirtz of your staff 
are thoroughly familiar with this situation, as well as Mr. 
Wolf and Mr. Barringer in the State Department. They 
know exactly why these various applications were filed 
and the problems we had with Ambassador Pauley in 
connection with being designated. It is ancient history. 

I grant that to an outsider the situation seems some¬ 
what confusing but I do not seem under any obligation to 
keep our competitors fully informed on our steps. The 
confusion arises from a sincere intent on our part to oper¬ 
ate legally. Anyone in the CAB or the State Department 
well knows that all we have been trying to do since the 
very begininng is to clear away the technicalities and ob¬ 
tain the authorizations necessary for us to start opera¬ 
tions. Keep in mind that our Government cannot dictate 
to those Governments down there what they should do. 



j 
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They have something to say about this themselves. Audi 
when they do have something to say we have to con- 

148 form to their wishes, that is what we have been do^ 
ing; seeking to perform our operations to the pat J 

tern of authorization which our government has been able 
to obtain for us from these South American countries, and 
any suggestion that we are now proposing to operate ille- 
gaily or in violation of our certificate is totally without 
substance, it ignores the realities of the situation and ig¬ 
nores the express provisions of our certificate, which dp 
not freeze us to any set pattern of operation. 

In conclusion on this point and as the clenching argu r 
ment, let me read to you the very specific language com 
tained in our certificate covering this point: 

“Upon compliance with such prcoedure as may be pre¬ 
scribed by the Board, the holder may, when required to do 
so by any foreign countries service to which is authorized 
hereby, serve such country regularly through a terminal 
or terminals within such country other than the terminal 
or terminals named herein, or serve regularly a point or 
points in such foreign country in addition to those named 
herein.” j r 

Now, by the inclusion of this language, the Board fully 
recognized that it could not expect to freeze Braniff to 
the exact routing described in the certificate and that 
variations might be required in the light of subsequent 
events. I think this same language might be included in 
all subsequent amendments to international routes. There 
is no need to go to a hearing to settle this particular 
question as to whether Braniff is operating legally. 
Before turning to the second point, let me point up 
first that Braniff was certificated by the United 

149 States Government in May of 1946 and this foreign 
competition that Panagra and Pan American has 

been talking about has for the most part come in since 
then, and yet they suggest that since Peruvian Interna¬ 
tional is now operating and since LAV is now operating, 
that Braniff, certificated before these carriers, should now 
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step aside but permit the foreigners to continue, when 
you authorized Peruvian Internation to come to the 
United States and you authorized LAV to come to the 
United States after Braniff. If somebody has to give in 
in the situation it is not the fellow who has the certificate 
first, and certainly not the home town boy. 

150 Let us now turn to the second point advanced by 
Panagra, namely that the introduction of foreign 

competition has so changed the traffic situation that there 
is no longer a need for service by a second United States 
carrier. This argument about foreign competition, made 
many times to the Board, not only in this case but in many 
others, affecting service competitive to Pan American and 
Panagra, overlooks completely the basis of the Boards 
decision awarding Braniff its Latin-American route. 

As I attempted to show earlier, the Braniff route was 
not established as a result of any findings by this Board on 
the question of public convenience and necessity. The 
route was established because the President of the United 
States determined, as he is authorized to determine under 
Section 801, that the national interest required competi¬ 
tive service by a second United States carrier to Rio de 
Janiero and to Buenos Aires. 

Now, the President has not given us the benefit of his 
reasons and, as the Supreme Court of the United States in 
the recent Waterman case said, it is entirely proper that 
he not do so. However, it seems to be absurd to assume that 
when the President made his decision, based upon the 
recommendations received from executive agencies, he was 
not informed of the possibility of other countries operating 
service in the same general area. 

Our State Department and our CAB havn’t been asleep 
all these years, and they have some idea of the plans that 
KLM, the British, and other carriers in this area have. 

A suggestion now that the advent of this foreign 

151 competition in this area has undermined the validity 
of the President’s decision is to suggest that the 
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President’s decision was made in a vacuum and without 
regard to the over-all situation. 

The Chief Executive of the United States determined 
that there was need for competitive service by a United 
States carrier to South America. After he made that deter¬ 
mination, this Board and every executive department of the 
United States, and Braniff Airways, the carrier chosen to 
provide the service, became obligated to implement this 
decision in every possible way; and for the Board now 
to hold up operations on the route, and to conduct a hearing 
merely to ascertain the facts of foreign competition, already 
well known to the Board, and which I am more than willing 
to stipulate right now, is to suggest to the President that 
his decision was in error. 

In any event, this whole subject of foreign competition 
has been grossly exaggerated by Panagra, insofar as the 
issues involved in this particular case are concerned. 

At the hearing held before the Senate Appropriations 
Subcommittee last week, Panagra submitted a list of foreign 
airlines, and implied that it was subject to competition 
from them, and that all of it had some bearing on the 
Braniff route. 

However, I suggest to you that much of the foreign com¬ 
petition concerning which Panagra complains has abso¬ 
lutely nothing to do with whether the Braniff route should 
or should not be placed into operation, and, in fact, is not 
competitive with Panagra at alL 
152 Panagra has mentioned the competition of Avi¬ 
anca, but I am unable to find service rendered by 
Avianca which is competitive to Panagra, and, in any event, 
Avianca is owned 40 per cent by Pan American which also 
has a 50 per cent interest in Panagra. I am also unable to 
find in the Avianca Guide any instances where KLM, Brit¬ 
ish International, British South American Airways, Aero- 
vias Brazil, Cruzeiro do Sul, Pan Air do Brazil, LAV, 
Avensa, or TACA are competitive with Panagra between 
similar points. 
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I am unable to find all this foreign competition which 
Panagra and Pan American talk about up and down the 
West Coast of South America. 

Mr. Friendly had a very magnificent map, on which he 
showed you the tremendous amount of foreign competition 
in the Caribbeans. And he is perfectly right. There is a 
tremendous amount of foreign competition in the Caribbean. 
But what has that to do with the establishment of the 
Braniff route from the central and west portion of the 
United States to South America? 

. Now, Mr. Gesell has spun out a theory with respect to 
the Peruvian bilateral, under the capacity restrictions, to 
say that since Panagra is operating with some available 
seats, and there are capacity restrictions, all the available 
capacity under the Peruvian agreement should be avail¬ 
able to Panagra, and that Braniff should not have any 
of it. 

Now, I don’t quite understand that, because the Peruvian 
bilateral fully contemplates operations by Braniff. So 
whatever capacity there is be it X or be it Y, it has 
153 to be shared between Braniff and Panagra. And 
Panagra is suggesting to you that they are entitled 
to use up all of it before Braniff should even start to operate. 

Where is this competition, I repeat, with respect to KLM, 
British International, British South American Airways, 
Aerovias Brazil, Cruziero do Sul, Pan Air do Brazil, LAV, 
Avensa, or TACA, as far as Panagra is concerned; and, 
then again, as far as the Braniff route is concerned? Why 
is it because FAMA competes with Panagra between San 
Biego and BA, you should therefore not establish an Amer¬ 
ican carrier between BA and Kansas City? We are com¬ 
paring pigs with apples. 

Now, it may be that some of these carriers, these for¬ 
eign carriers that we talk about will operate in the future. 
But I don’t see how you can be expected to project into that 
future and upset the Braniff route, awarded two years ago, 
merely because at some future time some foreign carrier 
may also operate down the West Coast to South America. 
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We have a healthy regard for foreign competition our¬ 
selves, but I suggest to you that both Pan American and 
Panagra have magnified the importance of foreign com¬ 
petition in South America out of all proportion to the true j 
situation. They have done so time and time again, before 
the Senate committees investigating the Chosen Instru¬ 
ment, because the President’s Air Policy Commission, and 
in every new route case held by the Board in the past two i 
years. And never was the cry of “wolf” raised more per- j 
sistently. j 

And when they talk about the vigor and the 
154 strength of these foreign competitors down there, 
why is it that when Peruvian International was 
organized, they couldn’t even find enough Peruvians to j 
invest more than they did? The most they could get for the 
Peruvians was 30 per cent, and they had to get Canada to 
cover the rest. 

Is that Peruvian vigor in international transport? 

Where is FAMA? We have had a bilateral agreement 
with the Argentine for well over a year now. And every- j 
body knows that the only reason we don’t have a route 
annex is because FAMA doesn’t come forth with their plan. 

W Where is the vigor there ? The vigor is in Braniff. They j 
are ready to operate. I 

In any event, none of these foreign companies are pro- J 
posing to operate into the territory that Braniff proposes j 
to serve and the territory which the Board in its wisdom j 
opened up, to South America. I am talking about Chicago, 

St. Louis, Tulsa, Dallas, Fort Worth, Houston. These ! 
people serve the East, and quite well, and quite efficiently, 
as a result of the recent agreements between Pan American 
and Panagra. But none of this foreign competition, and 
nothing that Pan American and Panagra can do or are likely 
to do, is likely to affect this situation unless PanAm extends 
from Houston to Chicago, as they have requested to do 
in the Domestic Route case, and which casts considerable 
doubt upon Mr. Friendly’s pessimistic travel figures today. 
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Because if that is all the traffic there is in the United States 
moving to South America, 44 people, why is he so anxious 
to go from Houston to Chicago, from New Orleans to 
Chicago, from New Orleans to Detroit? He wants to tap 
the same area that you certificated us to tap. His 

155 company thinks there is some traffic there to tap. 
They want to go and get it. But we had a certificate 
two years ago to tap that market. 

Much of what I have had to say with respect to the 
Panagra second point applies to the third point, and that 
is that the cost of the Braniff service is today so different 
from what it was estimated to be at the hearing, that you 
ought to just stop everything and take a new reading on it. 

This point, again, completely overlooks the fact that the 
Board’s decision awarding Braniff its route was not based 
upon any appraisal of the cost of operation. The decision 
was based solely and exclusively on a stated desire by the 
President of the United States for a competitive service by 
United States carriers to South America. This is not a 
case of newly discovered evidence or changed conditions, 
because whatever Braniff’s cost estimates were at the time 
of the decision, or at the time of the hearing, they were not 
decisive of the final result. 

This case was not like a domestic route case, where the 
Board carefully appraises an applicant’s estimate of costs 
in order to obtain some approximation of what the estab¬ 
lishment of the route will cost the Government. In a 
domestic route case this is a subject to some degree of care¬ 
ful analysis. But in an international case, who can say what 
it is worth to establish a particular route, established because 
of national defense and other national interests? Matters 
solely within the knowledge and sphere of the execu¬ 
tive? 

156 In any event, the Board already had given very 
careful consideration to this point of increased costs, 

and there is no need for holding another hearing on 
Panagra’s petition, to do it again. What I refer to is the 


101 


Board’s meeting held last year before yon established our 
temporary mail rate of 95 cents. 

At that time, all five members of the Board and everj» 
important staff member of the Board sat with us in this 
room and reviewed our cost estimates of operation over this 
route. You knew that the service was going to cost more j 
than it originally was contemplated it would cost. You rec- j 
ognized that the estimates submitted at the hearing were j 
based on the operation of DC-4 equipment, concerning which 
there had been no cost experience in the industry at that j 
time. j 

These estimates were made in 1943 and ’44. None of us j 
operated DC-4s domestically in commercial air transport;! 
we had no experience with them. So our estimates were! 
based on an unknown there. Today we are proposing to 
operate DC-6s, costing many more times what a DC-4 costs, 
much more, and costing much more to operate. 

The Board and the staff recognize that wage levels and 
the general cost of living have increased very substan¬ 
tially between 1943, when Braniff estimates were first made 
up, and 1947, when the temporary mail rate was estab¬ 
lished. 

In other words, there is nothing that Panagra could show 
you at a hearing on this subject of cost, which the Board 
has not already most carefully considered. To 
157 suggest that a further hearing on this subject is 
necessary is to suggest that you were derelict in your 
duty in establishing the 95-cent rate last year. 

Now, we concede that the cost of operation is going to 
be more than we originally estimated, but we are not unique 
in this respect. All one has to do is to take the published 
reports around the corner and down the hall of every car¬ 
rier in this industry and see how his costs have gone up. 
And that applies to Pan American and Panagra, as well 
as to Braniff. Pan American has filed, within the past two 
weeks, a petition for increased mail rate on the grounds of 
increased cost. And would PanAm be willing to stand 
today on estimates that they made in 1943? Where are 
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these low fares they promised us in 1943 and ’44, of 3^ 
cents a mile? 

I don’t charge them with any fraud there. We all under¬ 
stand why they haven’t been able to produce that. These 
high costs apply to Pan American and Panagra as well 
as to us, but the fact that we are today in a high-cost era 
in no wise undermines the President’s determination to 
have competitor air service by a United States carrier. I 
apologize for repeating this point so many times; that is, 
as to the President’s desire to have competitive air service 
to South America. 

But it is important. Because that is the sole basis for 
the Braniff route. 

They seem to think that this is like any other new route 
case, where the normal standards of public convenience 
and necessity apply. 

158 Now, I don’t want you or them to gather from 
my remarks that we are afraid of the public con¬ 
venience and necessity angle. We thought we had proved 
it in 1944 at the hearing, and at least two out of the four 
Board members thought we had too. All I am pointing 
out now is that notwithstanding the Board’s failure to 
agree on this public convenience and necessity aspect, the 
President resolved the difference and said he wanted com¬ 
petitive service to South America. 

I have already discussed Panagra’s and PanAm’s fourth 
point, namely that if you put Braniff down there, ‘ ‘ They are 
going to compete with us.” I don’t understand that at all. 
All you have to do is to read the South American case. 
That is why we were certificated. We were certificated to 
compete with them. It says that exactly. The President 
desired competition by another United States carrier in 
South America; that is, he wanted somebody to compete 
with Pan American and Panagra. 

This whole petition of Panagra’s now joined in by Pan 
American, and every point contained in it, amounts to 
nothing more, I insist, than a belated request for reconsid¬ 
eration of your decision in the Latin American case. And 
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that is exactly how you should treat it: as a petition fpr 
reconsideration. The only reason they didn’t designate 
it as such is because the time had long since expired under 
your rules of practice, for the filing of a petition for recon¬ 
sideration. Every point made by them against the Braniif 
route can be made by Pan American against the award 6f 
every one of the new international routes. 

Let’s take the North Atlantic. Certainly condi- 
159 tions on the North Atlanitc have changed since the 
Board’s decision placed American and TWA in thgt 
traffic. Six or seven or maybe more foreign carriers haye 
since been placed in operation over the North Atlantic 
just exactly as additional foreign carriers have been placed 
in operation in South America. And certainly the costs of 
operation over the North Atlantic by American and TWA 
are considerably higher than what they estimated in 'heir 
hearings in the North Atlantic route case. And the same 
is true on the Pacific. j 

Does anyone think that Northwest is today operating 
across the North Pacific at the cost level that they esti¬ 
mated at the hearings? Does anyone say that Norhwest is 
operating and Pan American is operating across the North 
Pacific without any foreign competition, which came into 
being after Northwest was certificated? 

The situations are exactly the same. 

So I say that if you are going to hold a hearing on their 
petition to investigate the Braniff route, with a view to its 
possible suspension, then the least you can do on yoilr 
own initiative is to bring the same kind of a proceeding 
against the carriers on the North Atlantic, the carriers on 
the North Pacific, and elsewhere, to see if exactly the same 
changed conditions don’t apply there. j 

Mr. Jones: Isn’t it true that there will be a hearing ip 
1952? Those are temporary routes. 

Mr. Schneider: I know that to be true on the North Atlan¬ 
tic, but I don’t know that to be true on the North Pacific. 
It may be. And may I say that when that North 
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160 Atlantic route proceeding comes up, it is going to 
be—pardon me—a dilly. 

Mr. Jones, you put your finger on it this morning. They 
are merely raising the same question over and over again, 
which, when you come down to the last ditch, means only 
one U. S. carrier in operation. And this fiction of tw’o 
in South America is absurd. It is one. It is one family. 
They used to fight. I know that only too well myself. 
But they are one now. And Mr. Roig now follows the 
same policies and practices that Mr. Trippe does in fight¬ 
ing American competition down there. 

At one time he wanted to provide this vigorous compe¬ 
tition of Pan American but not any more. He is happy. 
He is in Miami. 

Let me point out also that Pan American and Panagra 
did not fare too badly in the Latin-American decision 
themselves. They fared rather well, and they have fared 
rather well since then. The most lucrative award in the 
entire case was the San Juan cut-off, which permits Pan 
American to short-circuit Miami, where it used to have to 
have to deliver the traffic, and go directly to New York, 
the heart of the industrial Northeast, and pick up its 
traffic there and take them to all points in South America. 
What more lucrative award in the South American field 
has there been than the San Juan cut-off? I don’t know 
of any. And Pan American benefited by the decision of 
this Board to permit them to be extended into Miami by 
the leasing of trackage rights, or what have you, in Miami. 
Thereby, Panagra drains the eastern part of the 

161 United States. 

And if you confirm the Examiner’s report in the 
Domestic Route case, Panagra will be in New York. So 
they fared pretty well, too. And all is not as gloomy as 
they predict. 

There is not a single item contained in the petitions of 
Panagra and Pan American which warrants setting this 
matter down for hearing, or which justifies diverting the 
attention of Braniff’s responsible officials from the efforts 
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needed to begin operations within a few weeks, or to call 
upon them to engage in a lengthy hearing to defend a 
certificate legally authorized and legally awarded. Both 
Pan American and Panagra had a full and complete op¬ 
portunity to register all possible objections to Braniff’s 
route in the original Latin American proceeding. They 
fully availed themselves of this opportunity at the hear¬ 
ing, in briefs filed with the Examiner in briefs filed with 
the Board, in oral argument before the Board; and after 
the case was decided, they availed themselves further of 
the opportunity to object, in appearances before commit¬ 
tees of Congress and before the various Air Policy Com¬ 
missions. 

Now, having failed in all of these efforts, they return 
now to the Board and, under the guise of new facts, 
changed conditions, and alleged illegality, ask you to re¬ 
examine the entire question. And I say to you that in 
consideration of the time, effort, and money—this “reli¬ 
ance” argument which Mr. Gesell ridicules—which Braniff 
has extended, in good faith, in preparing itself for opera¬ 
tions over this route—and I like that word “reli- 
162 ance”—we now have the right to a decent oppor¬ 

tunity to realize on this investment and to undertake 
the operation without further hindrance from either of 
these carriers. 

I have heard nothing said here this morning by either 
Pan American or Panagra which warrants setting aside 
all of the efforts of the State Department, for example, to 
implement the Braniff route through bilateral agreements; 
setting aside all of the deliberations of the Board and of 
its staff involved in the approval of our non-stop authori¬ 
zations and our temporary mail rate; setting aside all of 
the work which Braniff has done by way of procuring flight 
equipment, procuring ground equipment, and installing it, 
hiring personnel, training personnel, a multitude of things 
that we have done, and at that tremendous price, to now 
reconsider the President’s decision as to the desirability 
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of competitive service by a United States carrier to Sonth 
America. 

We have today, this afternoon, filed with the Chairman 
of the Senate Subcommittee on Appropriations a full and 
detailed reply to the assertions made by Mr. Roig and Mr. 
Trippe in their letters to that committee. These letters 
will be made available to you, and they will be made avail¬ 
able to the other carriers involved. And I can’t analyze 
all the exhibits that are attached to that letter, but they 
give the complete answer to all the charges that things 
have changed, and some of the implications which border 
on the dishonest, in their letters. 

Now, I urgently request that you forthwith issue an 
order dismissing the petitions of Panagra and Pan 

163 American and permit us to proceed without further 
hindrance to provide the desired competition by 8 

second United States carrier and to provide one-carrier 
service to South America from this great area here, which 
we, and we alone, serve. 

• *•*#•###• 

Rebuttal Argument of Henry J. Friendly. 

Mr. Friendly: 

• #***•#*#* 

Mr. Schneider began and ended his argument with some 
reference to what I think he called the “constant harass¬ 
ment of disappointed rivals” and made out that we were 
very bad people indeed. 

Some of those references to testimony before the 

164 President’s Air Policy Commission, and so on, I 
don’t suppose are worth even talking about. I didn’t 

know that we did not have the ordinary rights of a citizen 
to go before a presidential commission at their request 
and state honestly what our views were, without having 
to be criticized for it before this Board. 

I think we have comported ourselves with dignity. At 
least, we have tried to do so. We did not start going to 
Congress. We filed applications before this Board in 
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September, 1947, and I assure you we did it only after 
the fullest consideration. We didn’t do it lightly. Months 
and months and months went by. We couldn’t even get 
answers to our letters. 

When the meetings were being held with Braniff, we 
perhaps were not entitled to be invited to those, but it 
seems to us we were at least entitled to know whether 
something was going to be done with these petitions or 
not. And it was only after we seemed to have failed 
completely in all those matters that we addressed letters 
to committees of Congress. 

And I would remind the Board also that we have not! 
done this generally, in the case of all routes as Mr. Schnei¬ 
der would have you believe. We have done it in this case* 
and in that of Chicago & Southern, where the Board itself 
had started an investigation and then terminated it with¬ 
out any specification of reason. We have done it in these 
two cases and these two only, because to our minds they 
are the most uneconomic of the services that have been 
authorized, and they are services that have not yet been 
instituted. 

165 Now, the bulk of Mr. Schneider’s argument, I 
think, when you read it calmly and quietly, you will 
see, really comes down to this: that the Latin American 
case having been decided as it was, there is simply nothing 
that any one can do. And, of course, if you accept that 
premise, why the conclusion necessarily follows. If that 
were so, there was no occasion for having this argument, 

But we do not agree with that, and I do not think that, 
on consideration, you will agree with it. I have always 
believed that if something was done which perhaps seemed • 
entirely right and proper at the time but which turns out, 
in the light of subsequent events, to have been a mistake, 
the courageous thing is to rectify it; not to plunge op 
blindly. Rectify it, of course, paying whatever compensa^ 
tion ought to be paid to people who have acted in reliance 
on what was done. 
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Chairman O’Connell: What do you mean by that? I am 
not quite clear on the point you are making. 

Mr. Friendly: I mean by that simply that if you sus¬ 
pend Braniff’s certificate, then, to the extent that Braniff 
has suffered actual losses in proceeding on it, and from 
the figures Mr. Schneider gave showing what proportion 
of the investment was in flight equipment—I don’t think 
those losses would be very great—I believe appropriate 
provision to take care of those losses must be made, and 
that it can be made perfectly well, in the Mail Rate case 
which Braniff has pending, just as in other cases, 
166 you have made provision for the operation of non¬ 
mail routes, by adding to what you give on mail 
routes. 

Chairman O’Connell: Of course, the extent to which it 
is a real loss, I suppose, depends upon whether you are 
talking about a suspension or a revocation. 

Mr. Friendly: Yes. But I would say that even with a 
suspension there is loss, which ought to be taken care of. 

Now, there was one argument which was made by Mr. 
Schneider, which I want to deal with very briefly. And 
that is one justification for this enormous expenditure, 
namely, service from what he calls the great area served 
by Braniff’s route in the United States. And I think 
there you have to take a little look at it. Because they 
would give some service. And again, it comes down to a 
question, I think, of weighing what you get against what 
you have to pay for it. 

In the first place, you get the question of: to what points 
in Latin America are you going to get the service? Up 
to now, it is only to Lima, and not to any of the points 
north of that in South America, except Guayaquil. But 
second, it is a great mistake to think that this service 
would be of much value to this area that Mr. Schneider 
waves his wand so grandly at. 

Take Chicago, the most important, largest, single in¬ 
terior city served by Braniff. Braniff’s route isn’t of 
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any value from Chicago to any point in Latin America. 
That is because all of Latin America is east of Chicago, 
whereas Houston is considerably to the west. And I 
think you will find, if you look at the mileages, that 

167 to take Braniff’s route to Lima from Chicago is to 
take a route which is about a thousand miles farther 

than if you were to go via Miami; and to Bio de Janeiro 
it is about 1500; and to Buenos Aires, it is about 1200. 

And while this diversion westward to Houston makes 
the route of little value for the northern portion of 
Braniff’s route, the diversion eastward to Havana, whicli 
was put in because everybody knew that this route would 
have to subsist on the traffic from the east which Mr. 
Schneider for purposes of argument, leaves with us—and 
for purposes of argument only—makes the route of very 
little value for places on the southern end of Braniff’s 
route. 

Chairman O’Connell: Just interrupting for a second;; 
didn’t Mr. Schneider tell us that Pan Am Was applying 
in another proceeding for a route from Houston to some 
place down near the Gulf, to Chicago ? 

Mr. Friendly: Not at all for the purposes serving South 
America, Mr. Chairman; for the purpose of trying to re¬ 
tain our stake in the Mexican business, which we have 
been handling from 1929; and for which, in the Latin 
American case, you certificated American and Bran iff and 
Eastern and everybody else—so that we would be left with 
a dead end at Houston and nobody feeding in to us. But 
that is not for South American business at all. 

Mr. Jones: Wasn’t that issue decided when the Presi¬ 
dent authorized the route? We are talking of things that 
were decided then. We have no jurisdiction over those 
things. 

In other words, you want us to try the President’s de¬ 
cision. The Supreme Court says that it can’t try 

168 the President’s decision; and we can’t. 

Now, this is stuff that came up before the Presi¬ 
dent when he made his decision. If we confine ourselves 
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to something different, that might make the President 
change his mind, it might be fruitful. But I haven’t 
heard very much. 

Mr. Friendly: It came up before the President, Mr. 
Jones. And this, I think, is really where the great dis¬ 
agreement is between Mr. Schneider and us; and, I regret 
to say from some of your questions, between you and us. 
It came up before the President on a record indicating 
that this service could be rendered with practically no 
cost to the tax payer. And if some better service could 
be given to Oklahoma City and Tulsa and Wichita at low 
cost or very little cost, I think the President might per¬ 
fectly reasonably have said that that was a good thing. 

And now we find out that it is going to cost 40 times 
as much. I say that I think the President might take a 
different view if that were put out to him; that if things 
cost 40 times what you figure on, and if everything else, 
that you have already committed for, is costing a good 
deal more than you think—and Mr. Schneider is perfectly 
right that all of these services are costing more—then 
you may decide, maybe, that it is a little too rich for the 
moment, and maybe I had better forego it rather than put 
the burden on the tax payer for the benefit I am going to 
receive. 

Chairman O’Connell: Mr. Friendly, on that very point, 
on the question of cost: out of curiority, I took it upon 
myself the other day to make some general inquiries 
169 and take some looks at other situations which were 
to a degree comparable; that is, situations in which 
I looked to see what the estimates of air mail cost were, 
as compared to the operating experience after the esti¬ 
mate. And while I do not recall any that were exactly 
comparable in terms of the cents estimated and the results 
achieved, there was a generally comparable pattern in 
that the results achieved say, in 1947 with respect to the 
few that I looked at were way out of proportion to the 
estimates which were submitted to this Board at the time 
the route applications were prepared. 
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Now, it occurred to me that, looking at it that way, this 
might be said about the point that you are making: I agree 
that you do not put all of the force of your argument on 
the point; but if you did, it would tend to prove too much. 
Because it would seem to me that if we retry the Braniff 
case based upon the difference between 4 cents and 95 
cents, then, as it seems to me, we try every route case, 
every international route case, that has ever been decided 
by this Board. 

This doesn’t require an answer. It is really just a sort 
of a general observation. And one of the things that has 
occurred to me—and I have discussed it with this Board; 
and it has nothing to do with what we will do in this case— 
is that it would be desirable from my standpoint, and I 
am sure from the Board’s standpoint, to spend as little 
time as is reasonably possible retrying cases and looking 
back at things which have been decided—even though a 
number of them had been decided improperly. Be- 
170 cause if we do not strike a delicate balance, you 
might say, and reduce to a minimum the retrial and 
the reexamination of things—and admittedly we are—in 
the sense that we don’t retry things—accepting the proba¬ 
bility that we will live with our mistakes. But if we go 
too far in the direction of reexamining things, we could— 
and I am speaking as an individual, one of the relatively 
small group of Board members—spend all of our time 
reexamining things. And the greater the extent to which 
things can be laid at rest, the better chance we have as 
an agency to move forward and look at things which lie 
ahead of us. 

Mr. Friendly: Well, I can simply suggest, as to that, 
Mr. Chairman—and I realize the force of what you say— 
that it would seem to me that where routes have not been 
put in operation, relatively little money has been spent 
on them that can’t be retrieved. And where the costs 
are as great as they are here, I think it behooves you gen¬ 
tlemen to at least look into the matter. 
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Chairman O’Connell: May I say, on that point, that I, 
as a matter of distinction, see no difference between the 
Braniff case, which is going into operation next month, 
and another case, in which the financial or economic as¬ 
pects would be the same, in which the operation had been 
going for three years. 

Mr. Friendly: I am afraid I would differ with you on 
that 

Chairman O’Connell: What is the difference? 

Mr. Friendly: I am afraid the difference is to a large 
degree the extent of the carrier’s commitment, the 
171 extent of the carrier’s substantial involvement. 

Chairman O’Connell: You are suggesting that we 
bail Braniff out If we accept that as a part of the solu¬ 
tion, I see no difference. 

Mr. Friendly: Well, the amount you have to pay for 
the bailing may be very different in proportion to the 
amount that you would save. There may not be any legal 
distinction- 

Chairman O’Connell: No, I am not talking of legal dis¬ 
tinctions at all. 

Mr. Friendly: -but from the standpoint of the prac¬ 

ticalities of the situation, there is an enormous distinc¬ 
tion. 

And I make the further distinction that this route, in 
addition to its being different in the fact that it has not 
been put into operation, is a purely duplicating route so 
far as the foreign points are concerned. 

I think there is another difference, and that is the one 
that Mr. Gesell spent some time on, and which Mr. Schnei¬ 
der tried to dismiss very airily; namely, the fact that this 
route is not going to the places where it was supposed 
to go. 

Mr. Lee. Why isn’t it, Mr. Friendly? 

Mr. Friendly: Because, Mr. Lee of the eleven points that 
were mentioned in the certificate, there are presently exist¬ 
ing definite plans to serve only four. And those do not 
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include either of the two that the President mentioned. 
Mr. Lee: The President said: 

“I favor the certification of an additional carrier to 
South America and as far south as Rio de Janeiro and 
Buenos Aires.’’ 

172 Now, obviously, you have to make a start on a j 
route; you can’t have it “jump full grown from 

the forehead of Zeus.” 

Mr. Friendly: Well, let’s put it this way: suppose that 
on our South African route—What are you reading from, ! 
there, Mr. Lee? What is the reference? 

Mr. Lee: The President’s letter. 

Mr. Friendly: You see, we see we don’t have the bene¬ 
fit of that. I was reading from the opinion, which says: 

“The President having concluded that an additional 
U. S. carrier should be extended to Rio de Janeiro and j 
Buenos Aires, it is necessary for this Board to determine 
both the routing and the applicant which can best serve 
the national public interest.” 

Now, as I read that, it seemed to me that the funda¬ 
mental intent of the President was to have service to Rio j 
de Janeiro and Buenos Aires and not just to Quito and j 
not just to Guayaquil or Lima. i 

And if that is right, you are not getting that. You do; 
not know that you are going to get it. i 

Mr. Lee: Of course the Board was paraphrasing the: 
President’s letter in that opinion, where the President in! 
his letter said: 

“I favor the certification of an additional carrier to! 
South America and as far south as Rio de Janeiro and 
Buenos Aires.” 

Mr. Friendly: Well, I think you paraphrased it accu-j 
rately: that what he was interested in was having 

173 the carriers go to Rio and Buenos Aires. He cer- 

w • • I 

tainly wasn’t interested in having them go to any 
points other than those capitals. And you don’t know 
that you are going to get that. It would seem to me that 




114 


at least until you knew that, a “stop, look, and listen’’ 
policy might be desirable. 

Mr. Lee: You won’t get that if you never start. That 
is sure. 

Mr. Friendly: One might say the same thing about our 
route to South Africa. Suppose we couldn’t have gotten 
into South Africa. Should we go on and operate for years 
to Dakar or the Azores? Don’t you thing you might have 
thought it was reasonable to have a look at that and see if 
that route was really a serving of the purpose, if it didn’t 
go to the place you wanted it to go to? 

Chairman O’Connell: I would say not necessarily. 

Mr. Jones: That wouldn’t square with the argument 
made last week. 

Mr. Friendly: I am afraid I don’t follow you there, Mr. 
Jones. I think it would square entirely if you had said 
you were going to suspend us until you had a good look 
at that situation. 

Well, I intended to say something about foreign com¬ 
petition, but I think I will have to pass that all up. 

It seems to me, if I might just a word in conclusion, that 
the major question that ought to be determined, and deter¬ 
mined on a hearing, is how far the Board should go in 
subsidizing a duplicating American flag service in an area 
where the traffic is inadequate. The question is whether, 
with a competitive American flag system already in 
174 existence from China on the one hand to India on 
the other, and from Alaska on the north to Cuba 
and Mexico on the south, it is worth while piling $5 million 
more of taxpayers ’ money on top of $60 million that you are 
already spending, to duplicate American services to Buenos 
Aires. 

It has never been held that you must have competition 
on every route, even in the United States, where there isn’t 
the possibility of foreign competition, of which we have 
the actuality. 

Mr. Lee: Isn’t that different than competition to a whole 
continent? You say it was never held that we should have 
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competition on a route even domestically, over the whole 
route. But here is a whole continent we are consider¬ 
ing in this case. 

Mr. Friendly: Well, perhaps you would want to have 
competition to Australia, Mr. Lee. I think you went nearly 
that far. That is a continent also. I don’t get any par¬ 
ticular comfort out of the word “continent”. I don’t} 
think that is a very good criterion. I think the criterion 
is the amount of the traffic. And we are talking here about 
competition to South America, south of the north coasty * 
where the traffic is very, very thin and always has been* 
and where there is no evidence that it is going to get 
anywhere big enough to support the services that you have 
got and the foreign services that are there. 

Now, these questions that I have been talking aboutj 
however—and I think' we do run this danger in an argu¬ 
ment of this sort—are the questions that you are to deter¬ 
mine after the hearing, when the evidence is in^ 
175 when you don‘t have to take my word for anything, 
or Mr. Schneider’s word for anything. What you 
would be saying if you dismissed these complaints is simply 
this: that you were so perfectly certain that it is worth 
spending this additional $5 million a year to carry out a 
certificate that was issued at the President’s direction on 
representations that it would cost very little more than 
nothing, that you aren’t even going to look into the facts. 

Now, you gentlemen have the responsibility of seeing that 
the moneys spent by this country in developing its system 
of international air transportation are spent wisely. And 
those moneys are not unlimited. They are not unlimited 
now, and they certainly will not be unlimited in a depres¬ 
sion, which is a good thing to think a little about, too. And 
the question that I want to leave with you is whether you are 
so thoroughly satisfied that it is worth these five millions 
of dollars a year, as we compute it to be, for this country 
to have a third carrier to South America, that you want 
to decide that question without even looking into the facts- 
• • • • • • * • • 
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Rebuttal Argument of Gebhakd Gesell. 
Mr. Gesell: 


I would like to take up first the question you asked Mr. 
Friendly. While it might be a very nice thing for you gen¬ 
tlemen to sit back and say, “Let’s look to the future 

176 and forget the past,” you can’t do it. You can’t do 
anything in the future without regard to what has 

• been done in the past. Certainly in this game, you can’t. 
And how can you ignore the provisions of the Act? Section 
401 (h) said that you should look at routes, and suspend, 
alter, and modify them as the public convenience and 
ne'cessity require. 

Now, how can you say, “We would like to forget that, 
because somebody else made a mistake”? 

And how can you forget the provisions of Section 1102, 
which say that you must conduct this Board and regulate 
these carriers in accordance with the foreign agreements 
that this Government has made, when these foreign agree¬ 
ments cut directly across this route, the form of compe¬ 
tition, the number of frequencies, the fares to be charged, 
and the whole business? 

I think that that is taking altogether too easy and com¬ 
fortable a view about the obligations that this Act places 
upon this Board. 

Chairman O’Connell: May I say that either you mis¬ 
understood me or I misspoke myself. Because I did not say, 
or at least I did not intend to say, that the Board was with¬ 
out responsibility in this matter or with respect to every 
other matter this Board has decided, which is of substance, 
since this Board started to operate. I merely made the 
observation that there was a fine straight line which this 
Board has tried to walk. And it is one which involves a 
determination as to what extent we may retry and reex¬ 
amine the things which have been decided in the past. 

177 I stated specifically that I did not intend to indi¬ 
cate in the general observation that it had anything 
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to do with what the Board would do with respect to this 
case. And the Board has the responsibility with respect 
to this case, the same sort of responsibility that it would 
have if it were a domestic case, in spite of the fact that ih 
the final analysis the President is the one who will decide 
the case. And if, as I apprehend the situation to be, the 
Board in its wisdom, as one of the counsels has had thfe 
kindness to say, should come to the conclusion that the facts 
which have been suggested and the allegations made jus¬ 
tify the Board reexamining the situation, which has been 
suggested to us, we will do it. And as I understand it, it 
is within the discretion of this Board to decide—I believe 
that to be the law in this situation—within its honest dis¬ 
cretion whether to set this matter down for a public hear¬ 
ing. I believe we have the legal right to determine that we 
will not set it down for a public hearing. And if we, after 
deliberation, decide that the situation as we have examined 
it justifies setting the matter down for public hearing, we 
will do that. If, on the other hand, we decide that the mat¬ 
ter is best laid at rest, we will do that. And I don’t know 
that I have clarified anything that I have said before, but 
I did not intend to suggest that the Board, or certainly I, 
as a member of the Board, believes that the dead past 
should bury its dead, or that the past must necessarily 
be dead, or that we live with all of our mistakes. i 

So we are not going to reexamine all of the mat- 
178 ters that have been decided by this Board within the 
last ten years, because that would be too much. 

Mr. Gesell: No my point was: let’s look to the future 
but the administration of the Act requires the considei^a- 
tion of the past. j 

I think I should make another comment, which I am sure 
will not be misunderstood. 

But to me it is not encouraging to sift here today and 
hear that Mr. Braniff and his attorneys and fifty-seven 
members of the Board’s staff and the five members of the 
Board have held a hearing on these questions in our 
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absence. That does not encourage me to feel that we are in 
a situation where the problems that we have are being 
considered. 

Now, that hearing we were not invited to. We had peti¬ 
tions and papers, as I understand it, pending before the 
Board at the time. And those proceedings we had no 
knowledge of. 

If at that time the route was approved, the non-stops 
were approved, the rates were approved, I think we should 
have been heard. 

Mr. Lee: Mr. Gesell, that meeting did not have to do 
with the things for which you had the petition pending. 

It had to do with Braniff’s proposal of operating and 
information we needed in determining a mail rate for 
Braniff. 

Mr. Gesell: I understood Mr. Schneider to say that the 
non-stops were immediately approved after that, and that 
there was a discussion of what points he should non-stop 
and what points he should not non-stop. And we have 
papers before the Board on that non-stop issue yet, Mr. 
Lee. 

179 Mr. Lee: That could have been, and still what 
I said be true. 

Mr. Schneider: Excuse me, Mr. Gesell. You have the 
chronology wrong. The non-stops came considerably after 
that and had nothing to do with that. 

Mr. Gesell: I have neither the date nor the minutes of 
the meeting. 

Mr. Lee: That smacks of something that is not very 
pleasant, Mr. Gesell, and I don’t want you to misunder¬ 
stand this. 

The Board quite often, either through its members or its 
staff, calls in carriers, the officials of a carrier, in working 
out a mail rate for additional information to ask questions 
and talk it over. And that was the case in this situation. 

Mr. Gesell: The problem I had to discuss with you, Mr. 
Jones, was the question of the chosen instrument. 
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It has come as a great shock to me to hear that I am 
here advocating the chosen instrument or that Panagra 
has anything to do with the chosen instrument. 

Mr. Roig testified against the chosen instrument. 

We have been opposed to the chosen instrument from the 
start. j 

If the chosen instrument is adopted, Panagra goes out 
of business. We have been against that, and we think it 
is wrong. In any event, it has been decided, and we haven’t 
a chosen instrument. We have two carriers, separate car¬ 
riers, operating in South America, in regional competition, 
to a common point. 

180 The question is: Should there be a third carrier? 

Now, you have talked about this foreign competi¬ 
tion. Those foreigners believe in the chosen instruments 
They are putting their state-controlled carriers in competij 
tion with us; each of them, one carrier. They are not con¬ 
cerned with economics. They are not concerned with the 
question of P. and L. statements. They are anxious for 
prestige and to establish their position. 

We have two carriers there, and the question is whether 
we shall have a third. 

The very fact that we have said we will not have a chosen 
instrument system in this country is the fact which supplies 
the reason why we must look to the economics of aviation 
operation. 

And it is why we urge that this is uneconomical to put 
three carriers in, instead of two, when we already have one 
more than any of the countries in the area. 

Mr. Jones: Could you straighten me out on the per¬ 
centage of stock ownership existing between Pan American 
and Panagra? 

Mr. Gesell: Panagra is owned 50-50 by Grace and Pan 
American and managed by W. R. Grace and Company under 
a contract. It is independent management and a separate 
company. 

Mr. Jones: But 50-50 ownership? 
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Mr. Gresell: 50-50 ownership of the stock. Pan American 
could not stop anything that is under way with the manage¬ 
ment. The management is in the hands of Grace, and, 
under the agreement which you have approved, the 

181 vote of the president of the company, who is the 
Grace president, controls. 

There was a remark made by Mr. Schneider, which I 
think has nothing to do with this hearing. In fact, I didn’t 
think any of his arguments had much to do with it, because 
we are concerned with whether we should hold a hearing, and 
he has been making a plea to you that he would like to go 
ahead. 

But he hasn’t told you why there shouldn’t be a hearing. 

Now he has charged that we denied him facilities. I 
wish time permitted to discuss that in detail, but I will 
simply say this: we cooperated with Braniff in its survey 
flights. We had very laudatory telegrams from Mr. Branitf 
over there for the wonderful help and assistance we gave 
him. He has the use of airports throughout our operation 
that we helped build. Our emergency airports and the 
other airports are available to him. No airports are denied 
him. We pioneered the whole operation as to this route. 

The only place where he has had to build anything is 
some piddling radio facilities in Ecuador. 

Now, the idea that there has been a withholding of facili¬ 
ties from him is simply not true. It was altogether exag¬ 
gerated and misrepresented by Mr. Schenider’s argument. 

Chairman O’Connell: May I ask if there have been 
instances—and I agree it has little to do with this—of 
situations in recent past in which negotiations between 
Braniff and Panagra with respect to such matters as shar¬ 
ing of facilities operated by Panagra have broken down? 

Mr. Gesell: Yes. In Ecuador, as to the radio. 

182 And as to the passenger status at Guayaquil, the 
negotiations broke down when Braniff undertook to 

deviate from the route and we said we would not assist 
him in doing that. 
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Chairman O’Connell: Those facilities are owned and 
operated by Panagra; is that right? 

Mr. Gesell: Yes. 

Chairman O’Connell: Are they shared by any one else? 

Mr. Gesell: In some cases agreements "were in effect 
with other airlines, negotiated prior to the award of the 
Braniff certificate. 

Chairman O’Connell: But what is the situation now? 

What I am getting at is: are any facilities, as to which 
negotiations were conducted and then have broken down 
between Braniff and Panagra, shared by Panagra and 
other carriers, which would obviously be foreign carriers? 

Mr. Gesell: I don’t know the answer to that, but I 
believe some of them are. 

Chairman O’Connell: Let it go. One of your people 
can tell me some other time. 

Mr. Gesell: I think some perhaps may be shared by 
PIA, that comes up through there. You indicated, Mr. 
O’Connell, that you wanted a discussion of relief. 

Chairman O’Connell: Of what? 

Mr. Gesell: Of relief; of what was the possible action 
that the Board could take. But in view of Mr. Schneider ’s 
statement that suspension is proper if the public conveni¬ 
ence and necessity justifies it, I take it we no longer 
have before us the question of whether the Board 
183 is powerless to act in this case if a hearing is held. 

Chairman O’Connell: That is my understanding. 

But just to refresh my own recollection: I was under 
the impression, going back to your original argument, 
that in your discussion you did suggest alternative imme¬ 
diate actions which this Board might take, which would 
have the same effect. 

Mr. Gesell: No, the only immediate action which the 
Board might take, which I believe and we believe should 
be taken, is to stay the effectiveness of this certificate 
pending the hearings on the issue of suspension or amend¬ 
ment. 


i 
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Chairman O’Connell: Now, how do you do that? 

Mr. Gesell: I think under the exercise of the powers 
in Section 205, the general enabling provisions of the Act, 
you can stay the effectiveness of the certificate for a mat¬ 
ter of the few weeks that would be necessary to complete 
the hearings in this matter. 

The other questions of relief that we discussed were 
purely alternative relief that could be granted in this 
proceeding; amendments of various character to the cer¬ 
tificate. 

My objections to public counsel’s statement and to 
Braniff’s statement about the relief is that both have 
sought to present this as revocation or nothing. And I 
simply say that on the prayers of our petition and my 
assertions here, that is not so. An elimination of the 
non-stop rights from the certificate should be considered. 

A requirement that no points be non-stop until oper- 
184 ations are established is a possibility. A require¬ 
ment which would be consistent with the President’s 
letter that Mr. Lee read from, would be that they should 
not start until they can go to the terminal points that the 
President said they were to go to. 

And at the present time, they can’t go to either of 
them. 

I don’t understand Mr. Schneider’s statement that he 
is free to go to Rio de Janeiro now, when I have in mind 
a sworn statement from Mr. Braniff precisely to the con¬ 
trary filed with this Board in Docket 2622, where he says: 

“None of the routes authorized to be operated by us air 
carriers pursuant to said agreements (being the Brazilian 
agreements) conform in so far as service to Brazil is con¬ 
cerned with the route awarded to Braniff in the so-called 
Latin American case.” 

And he has filed and asked for an amendment to his 
certificate. 

So I don’t understand how Mr. Schneider can say that 
he can go. 
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Campo Grande isn’t in the certificate, and they are re¬ 
quired to stop there under the provisions of the Brazilian 
bilateral. 

We have to have a hearing anyhow. And it just seems: 
to us that the appropriate thing to do is to go ahead and: 
have it. 

Now, there are one or two other minor facts which, in I 
view of the passage of my fifteen minutes, I will let go 1 
for another time. 

185 I appreciate very much the Board’s courtesy in 
hearing us out. 

Chairman O ’Connell: Gentlemen, I believe that concludes 
the oral argument in connection with this matter. 

The Board is very grateful to you people who have spent 
your time in coming here to assist the Board, particularly 
the new members of the Board, to acquire, I hope, a bet¬ 
ter understanding of the problems, and this particular 
problem, than we otherwise would have gotten. 

As I understand the situation, or at least as I conceive 
the situation, the argument has rather boiled the matter 
down to a question as to whether or not, in the exercise 
of a sound discretion this Board should set down for hear¬ 
ing the Braniff certificated route, or for rehearing, orj 
whatever you wish to call it. 

Now, I apprehend that there is little doubt about the 
propriety of the Board so doing; and I apprehend that 
there is little doubt about the propriety of the Board j 
deciding that the situation as described to us does not so j 
justify. j 

Be that as it may, I am authorized to say for the Board j 
that on Monday, the Board will announce its decision with 
respect to this matter. 

In the meantime, the Board will consider the matter 
and—hopefully—between now and Monday, come to its 
decision, and at that time, will announce it. 

Speaking for myself, and only partially facetiously, I 
would venture the pious hope that all of the members of 
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the Board will be permitted to cogitate with respect to 
this question and come to its decision unaided by 
186 all of the people who would wish to aid, including 
even members of our own staff, unless we ask them. 
Mr. Jones: May I add a fervent Amen to that. 
Chairman O’Connell: I am deeply sincere about that. 
There are no implications. It means exactly what it says. 

The Board is hopeful of coming to a conclusion with re¬ 
spect to this matter and deciding on Monday. 
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CIVIL AERONAUTICS BOARD 


ADDITIONAL SERVICE TO LATIN AMERICA 


American Airlines, Inc., granted a permanent certificate to engage in air 
transportation of persons, 'property, and mail between the terminal point 
Mexico City, Mexico, and the'intermediate point Monterrey, Mexico, am 
(*)■ beyond Monterrey the terminal point El Paso, Tex., and (b> beyond 
Monterrey the intermediate point San Antonio, Tex., and the terminal point 
j Fort Worth-Dallas, Tex., subject to the condition that service to San An- 
r» tonio shall be provided only on flights originating or terminating at Mexico 
. City and at Fort Worth-Dallas or points north thereof. 

Bran iff Airways, Inc., granted a permanent certificate to engage in air trans¬ 
portation of persons, property, and mail between the coterminal points 
San Antonio and Laredo, Tex., the intermediate point Monterrey, Mexico, 
and the terminal point Mexico City, Mexico, .v ; 

Braniff Airways, Inc., granted a permanent certificate to engage in air trans¬ 
portation of persons, property, and mail between the terminal point 
* Houston, Tex., the intermediate points Havana, Cuba; Balboa^Canal Zone; 
Bogota, Colombia; Quito and Guayaquil, Ecuador; Lima, Pern; La Pax, 
Bolivia; Asuncion, Paraguay; and (a) beyond Asuncion, the intermedi¬ 
ate point Sao Paulo, Brazil, and the terminal point Bio de Janeiro, Brazil, 
and (b) beyond Asuncion, the terminal point' Buenos Aires, Argentina, 
subject to the condition that Havana , shall be served only on flights orig- 
- mating or terminating at points in South America. ■ 

Chicago and Southern Air Lines, Inc., granted a permanent certificate to 
. engage in overseas and foreign air transportation of persons, prop e r ty , and 
mail between the coterminal points Houston, Tex., and New Orleans, LaL, 
and the intermediate point Havana, Cuba, and (a) beyond Havana, the 
intermediate points Camaguey, Cuba, Port-au-Prince, Haiti, and Ciudad 
Trujillo, Dominican Republic, and the terminal point San Juan, Puerto 
Rico, and (b) beyond the intermediate point Havana, the intermediate 
. points .Kingston, Jamaica, and Aruba and Curacao, Netherlands West 
Indies, and the terminal point Caracas, Venezuela, subject to fhe condition 
that local service shall not be rendered between Houston and New Orleans. 
Colonial Airlines, Inc., granted a permanent certificate to engage in air trans- 
.portation of persons, property, and mail between the terminal point Wash¬ 
ington, D. C., and the terminal point Bermuda, arid between the terminal 
point New York, N. Y., and the terminal point Bermuda. 


* This proceeding also Includes Dockets Nos. 1173. 1170, 1232. 1057. 1194, 798, 945. 
1061, 445, 594. 1207, 1159, 782, 1066, 1166, 759, 1160. 416, 828, 1167, 1168, 516, 545. 
689. 701, 1157, 1174, and 1164.. f . . „ - '. 
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CIVIL AERONAUTICS BOARD REPORTS 


National Airlines, Inc., granted a permanent certificate to engage in air 
transportation of persons, property, and mail between the coterminal points 
Tampa and Miami, Fla., and the terminal point Havana, Cuba. 

Pan American Airways, Inc- authorized by amendment of certificate to 
operate from Brownsville, Tex., to terminal point Houston, Tex^ via the 
intermediate point Corpus Christi, Tex., subject to the condition that local 
service shall not be rendered between Brownsville, Corpus Christi, and 
Houston. 

Pan American Airways, Inc., granted a permanent certificate to engage in 
air transportation of persons, property, and mail between the coterminal 
points Houston, Tex., and New Orleans, La., the intermediate point Merida, 
Mexico, and the terminal point Guatemala City, Guatemala, subject to the 
condition that local service shall not be rendered between Houston and 
New Orleans. 

Pan American Airways, Inc., authorized by amendment of certificate to 
engage in air transportation of persons, property, and mail between the 
terminal point New York, N. Y., and the terminal point San Juan, Puerto 
Rico. * 


Pan American Airways, Inc., authorized by amendment of certificate (1) to 
serve Santiago in lieu of Anti 11a between Camaguey, Cuba, and Port-au- 
Prince, Haiti, (2) to serve Sao Paulo, Brazil, between Rio de Janeiro and 
Porto Alegro, Brazil, (3) to carry mail between Port-au-Prince, Haiti, 
Santiago, Cuba, and Kingston, Jamaica, (4) to serve Balboa in lieu of 
Cristobal, Canal Zone, and (5) to serve Caracas in lieu of .La Guaira, 
Venezuela. ' ' 

Pan American-Grace Airways, Inc., authorized to operate nonstop service 
b etwee n Balboa, Canal Zone, and Buenos Aires, Argentina, via intermedi¬ 
ate points Guayaquil, Ecuador, Lima, Peru, and Antofagasta, Chile. - 
Pan American-Grace Airways, Inc., authorized by amendment of certificate 
to engage in air transportation of persons, property, and mail between 
Buenos Aires, Argentina, and Montevideo, Uruguay, subject to the condi¬ 
tion that flights serving Montevideo shall originate or terminate at San¬ 
tiago, Chile, or points north thereof, or at Salta, Argentina, or points 
north thereof. 

Pan American-Grace Airways, In<n, authorized by amendment of certificate 
to serve Balboa in lieu of Cristobal, Canal Zone. 

Western Air Lines, Ine, granted a permanent certificate to engage in air 
: transportation of persons, property, and mail between the terminal point 
Los Angeles, Calif., the intermediate points San Diego, Calif., and La Paz, 
Mexico, and the terminal point Mexico City, Mexico. 

Eastern Air Lines, Inc, granted a permanent certificate to engage in air 
transportation of persons, property, and mail between the terminal point 
New Orleans, Isl, and the terminal point Mexico City, Mexico. 

Eastern Air Lines, Inc, granted a permanent certificate to engage in air 
transportation of persons, property, and mail between-the terminal point 
Mim-nri, Fbu, and the terminal point San Juan, Puerto Rico. - . 

All other applications or portions thereof, except as enumerated above, which 
were included as a part of this proceeding, are in all respects denied. 


Appearances: 

Hamilton 0. Hale and Robert L. Griffith for American Airlines, Inc. 
Leslie Craven and S. J. Nusbaum Jor American Export Airlines, Inc., 
(American Overseas Airlines, Inc.). . ^ - ~ ' ^ 

Ernest V. Moore and John S. Wynne for Delta Air Corporation. 

Fred J . Knauer and Elmer J. Kelsey for Grace Line, Inc. ■ ■ > 

S. M. Stevens, Watson S. Campbell, Moultrie Hitt, and Roy L. Steinheimer 
for Atlantic Gulf and West Indies Steamship Lines. • ; •* ’ 

William L Denning, John W. Cross, and Coates Lear *ox National Airlines, 

Ttmv -- 

Bon Geaslin, AUen Krouse, and Roy Keeley for Waterman Steamship 
Corporation. '. 

Roger J. White ford, Gerald P. 0* Grady and Philip S. Peyser for Bra niff 
Airways, Inc. t 
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• H. R. Bolander, Jr^ and Rickard Maurer for Chicago and Southern Air 
Linevlnc. ; ■ h&iiij&K ££ s • •••• •*’ l»irvi 

Alexander C. Dick, Seth Richardson, and E. S. Ridley for Colonial Air 
Lines, Inc. • >73" • 

‘ J E. Smythe GarhbreU, W. Glen Harlan, and H. L. Russell for Eastern Air 
Lines, Inc. - Xii ?-Cr m s* 

Melville J. France and Gerald F. Swanton for Moore-McCormack Lines, 
Inc# 

Henry J. Friendly, John C. Pirie, and J . Howard Hamstra tor Pan Amer¬ 
ican Airways, Inc. "’ ' 

Harrison Tweed and M. Wilson for Pan Aznerican-Grace Airways, Inc. 

' Hugh W. Darling for Western Air Lines, Inc. 1 • 

Georye M. Morris and Albert F. Beitel for Greater Miami Port Authority. 
B. AUston Moore for South Carolina Aeronautics Commission. 

H. F. Church tar .city of Charleston, S. C. . 

Raymond Saal for Orleans Airport Commission. 

; Frederick E. • Brown and Wxtbwr LaRoe, : Jr, for Port of • New York 
Authority. 

Sadie B. Arbuthnot, J. A. Tomlinson, and Edward Dvmbauld for Depart¬ 
ment of Justice. ; 

James D. Wise and W.F. Cogswell for W. R. Grace & Company. 

Fowler W. Harper, Leland Graham, and H. W. Silverman for Department 
of Interior. 

Wade Skinner, Edward A. McLaughlin, and Allan Briggs for United 
States Maritime Commission. 

W. A. Blanton, C. J. Crompton, and Louis W. Cutrer for city of Houston, 
Tex. 

James E. Farley and William L. McIntosh for Robert T, JBushnell, Attor¬ 
ney General, Commonwealth of Massachusetts. . . 

M. O. Dunning and C. P. SuntmeraU for Atlantic Coastal Cities Air Service 
Association. 

W. Bruce MacNamec and Sam G. Baggett tor National Federation of 


American Shipping. . ” 

Harry Bowen, Paul Reiber, and Robert B, Hankins, Public Counsel. 


Opinion 


By the Board: 

This proceeding involves applications for authority to establish 
new and additional air transportation services between the United 
States and points in Mexico, Central America, South America, 
and the Caribbean area. Applications in this proceeding were 
filed by the following: American Airlines, Inc., American Export 
Airlines, Inc. (American Overseas Airlines, Inc.), Braniff Air¬ 
ways, Inc., Chicago and Southern Air Lines, Inc., Colonial Air¬ 
lines, Inc., Delta Air Corporation, Eastern Air Lines, Inc., Grace 
Line, Inc., Atlantic Gulf and West Indies Steamship Lanes, Moore- 
McCormack Lines, Inc., National Airlines, Inc., Pan American 
Airways, Inc., Pan American-Grace Airways, Inc., Waterman 
Steamship Corporation, and Western Air Lines, Inc. The applica¬ 
tions are fuller described in appendix No. 1. 

Leave to intervene was granted to Greater Miami Port Au¬ 
thority, city of Charleston, S. C., South Carolina Aeronautics Com¬ 
mission, Orleans .Airport Commission, Port of New York Au¬ 
thority, Board of County Commissioners, Pinellas County, Fla., 
city of Houston, Tex., W. R. Grace & Company, Department of 
Justice, Department of Interior, and the Maritime Commission. 
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Copies of the applications with amendments were transmitted 
to the President of the United States as required by section 801 
of the Civil Aeronautics Act. After due notice, public hearings 
were held before Examiners Francis W. Brown and H. Heinrich 
Spang from September 18 to October 18, 1944. The 23 days of 
hearings produced 3,963 pages of testimony in addition to the 
voluminous exhibits. Briefs were filed on December 14, 1944. 
The report of the examiners was distributed to all parties on 
March 5, 1945.. Exceptions and briefs in support thereof were 
filed on March 20 and April. 23, respectively, and oral arguments 
by 15 applicants and 10 interveners were heard by the Board 
from April 30 to May 5,1945. 

The applications in this proceeding were filed pursuant to sec¬ 
tion 401 of the Act, which provides that the Board shall issue a 
certificate of public convenience and necessity authorizing the 
whole or any part of the transportation covered by the application 
if it finds that the transportation is required by the public con¬ 
venience and necessity and that the applicant is fit, willing, and 
able to perform such transportation properly and to conform to 
the provisions of the Act and to the rules, regulations, and require¬ 
ments of the Board promulgated thereunder. Section 801 provides 
that, “the issuance, denial, transfer, amendment, cancellation, 
suspension, or revocation of * * * any certificate authorizing an 
air carrier to engage in overseas or foreign air transportation 
* * * shall be subject to the approval of the President.” Pur¬ 
suant to that section, the Board submitted its opinion and order 
and certificates in the present proceeding to the President of the 
United States. ~ The President acting in accordance with his 
statutory authority under section 801 of the Civil Aeronautics 
Act has advised the Board that because of certain factors relating 
to our broad national welfare and other matters for which the 
Chief Executive has special responsibility, he has reached con¬ 
clusions which require the following changes in the Board's 
opinion: (1) The extension of an additional carrier to South 
America as far south as Bio de Janeiro,. Brazil, and Buenos Aires, 
Argentina; (2) The certification of Eastern Air Lines, Inc., non¬ 
stop from Miami, Fla., to San Juan, P. R. ; (3) The certification 
of a second carrier between New York and Bermuda; (4) The 
certification of Western Air Lines, Inc., instead of Pan American 
Airways, Inc., for the Los Angeles,. Calif.-Mexico City, Mexico, 
route with stops at San Diego, Calif., and La Pa?, Mexico. The 
original position of the Board with respect to these matters 
is set forth elsewhere in this opinion. 


GENERAL -CONSIDERATIONS 




This case involves the proposed establishment of additional air 
services between the United States and its neighbors to the south 
including Mexico, Central America, the Canal Zone,. South 
America, and the Caribbean area, as well as to Bermuda, and 
contemplates the establishment of “such an integrated air system 
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as will seryethe development of air transportation for our neigh¬ 
bors and ourselves.” 2 The maintenance pf close relations with the 
Latin American countries and the development of trade and travel 
within the Western Hemisphere ma£e particularly important the 
development of a sound and efficient system of air transporta¬ 
tion adequate to the future needs of commerce, the Postal Service, 
and the national defense. The future will see a sharp expansion 
in the volume of air commerce with Latin American countries, 
not only because of the recent developments in air transportation, 
but also because of our expanding commercial relations with the 
nations to the south. 

In our decision in the North Atlantic Route case, 3 we authorized 
more than one United- States air carrier to operate in the inter¬ 
national field, and we permitted a domestic operator to participate 
in this field. The policy underlying these decisions is applicable 
here and need not be repeated. 

Pan American and its affiliated company. Pan American-Grace 
Airways, Inc. 4 (hereinafter called Panagra), presently: operates 
an extensive system of air transportation in Latin America, reach¬ 
ing the principal traffic centers in South America, Mexico, Cen- 
tral America, the Canal Zone, and the Caribbean area. In this 
proceeding Pan American has a number of applications seeking 
improvements in its present system and additional gateways 
within the United States. .Although adhering to its contention 
that all international air transportation services should be con¬ 
ducted by a single company, Pan American recognizes that if a 
chosen-instrument policy is to be adopted by the United States, 
action establishing that policy must.be taken by the Congress and 
the President and that in the absence of such action the provisions 
of the Civil Aeronautics Act must be applied by the Board. In 
this proceeding. Pan American takes the position that even under 
the present Act the public interest requires that its application be 
granted and that those of the other applicants be denied. 

Pan American is here opposing the other applications on the 
grounds (1) that the airline which has pioneered a route or ter¬ 
ritory should be permitted to continue long-standing plans to 
develop that route or territory to the point of efficient utilization 
of its facilities, (2) that the public interest requires a coordina¬ 
tion of the express services on the different routes and also a 
coordination of local feeder services with these express services, 
(3) that the public is interested in the economies which are pos¬ 
sible through the utilization of large high-speed aircraft which 
could not be efficiently utilized if the traffic must be shared by 
two or more American-flag operators, and (4) that increasing 
foreign-flag competition will supply all the competition required 
by the public interest. 

a Such an integrated system was contemplated Is the President’s letter to the Board 
dated September 7. 1943, In connection with Its proposed program for the establishment 
of additional service to this area. This letter was quoted in Its entirety In Colonial Air. 
ct at., Atlantia Seaboard Op., 4 C.A.B. 392 (1943). 

» Northeast Air. et oh. North Atlantic Routes, 6 C.A.B. 319 (1945). 

* Panagra la owned 50 percent by Pan American and 50 percent by W. XL Grace ft 
Company. 
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* Pan American presented a general program for the postwar^ 
operation of its service to Latin American countries which it ; said 
was designed to provide a high-speed, low-cost service in Order to 
develop mass transportation throughout this area. Various 
amendments to its existing certificate are requested for the pur¬ 
pose of facilitating its program. In addition to the gateways 
through which it presently conducts its Latin American services, 
namely, Miami, Fla., New Orleans, La., (on a temporary basis) 
and Brownsville, Tex., Pan American seeks to inaugurate service 
through additional gateways—New York, N. Y., Charleston, S. C., 
Tampa, Fla., Houston, Tex., and Los Angeles, Calif. 

Pan American’s program contemplates a very substantial 
growth of traffic in the postwar period. It is predicated upon the 
development of an operation with planes of much larger capacity 
and greater speed than those currently in commercial service. In 
the Latin American service Pan American proposes to make use 
of three types of planes, designated as Type 8, Type 9, and Type 
12. 5 It contends that the use of these large high-speed planes will 
realize economies of operation which will permit rate reductions. 
It says that with Type 9 aircraft, having a passenger capacity of 
about 100 and operating at a 60-percent load factor, the direct 
flying costs per passenger-mile would be 2.13 cents as compared 
with 2.85 cents on the 50-passenger Type 8 plane. Pan American 
states that it also contemplates more frequent schedules which 
it asserts will reduce ground costs and achieve other economies. 
In order to attract a larger volume of traffic and to make possible 
the use of this equipment. Pan American says it plans substantial 
reductions in passenger fares.- Its prospective fares range from- 
3% cents to 5 cents per passenger-mile, which, after allowance 
for discounts, would produce an average net revenue of 4.25 cents 
per passenger-mile. 

Pan American testified that it plans substantial reduction in 
air express charges. It proposes to inaugurate class rates con¬ 
structed on the distance principle, and thereby to effect a reduc¬ 
tion in the “average air cargo rate” from 80 cents to approxi¬ 
mately 25 cents per ton-mile. Rates for first class (commodities 
of relatively high value benefiting significantly from the time 
saving) will vary from 40 cents per ton-mile to 20 cents; for 

second class (commodities of lower value which have yet to 

• _ • 

« Type 8 la a 4-engine plane with a cruising speed of approximately 322 miles per 
hour and with 56 seats as a day plane and 8 berths and 44 seats as a night plane. It is 
the Model 549 Lockheed Constellation, an improved model of the Constellation now in 
service- Type-8 has been produced in prototype as the Lockheed Constellation. No final 
contract has been entered Into {or the purchase ot this equipment although Pan American 
was one of the original contractors • for this plane and has an option agreement with the 
Army with respect to 40 of these planes. 

Type 9. the Douglas DC-7 plane. Is a 4-engine aircraft with a cruising speed ot 296 
miles per hour and with capacity for 108 day passengers or 54 berths. For Its operation 
Pan American proposes to have 12 berths. 4 staterooms and 59 reclining seats, accommo¬ 
dating 79 passengers at night and 95 passengers during the day. Pan American’s witness 
testified that, assuming an early termination of the war. this aircraft should be available 
early In 1946. Type 9 has not been produced in prototype but is under active construction. 
Plans and specifications and performance data are available and Pan American has signed 
a contract for the purchase of this type of equipment. 

Type 12, a modified Douglas Sky Bus, is to be a twin-engine aircraft with a capacity 
for 24 passengers and a cruising speed of 226 miles .per .hour. There was no Indication 
aa to when this plane will be available; Pan American stated that it contemplated oper¬ 
ating with DC-3’s if the plane fails to meet specifications or is not ready. 
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move in quantity by air> from 25 to 15 cents per ton-mile; and 
for third class (commodities of little intrinsic value but benefiting 
from speed) from 15 to 10 cents per ton-mile; in each instance 
the lower rate applies for carriage of 5,000 miles or oyer~ 

The air mail postage between the United States and Latin 
America varies with distance, ranging from 8 cents per half-ounce 
to Mexico and Cuba to 20 cents to -Argentina. Pan American 
suggests that a uniform postage of 10 cents per half-ounce l)e 
made applicable by the Post Office Department in Latin America 
and states that when such a rate is established it will quote cor¬ 
respondingly low rates for the carriage of the mail of Latin Amer¬ 
ican countries to the United States. 

Pan American asserts that the authorization of any additional 
carriers to Latin America will prevent, the establishment of mass 
transportation at low rates. It contends that the limited traffic 
potential requires a strict limitation of the number of United 
States air carriers authorized to operate.® It contends that even 
on its optimistic traffic estimates only 3.56 one-way trips per 
day could be operated, less than half the average frequency of 
the entire domestic system in 1941, a frequency which was ex¬ 
ceeded in that year by every domestic airline except Continental, 
Mid-Continent, and Inland. 

Pan American emphasizes the foreign competition which it 
anticipates, referring to the prewar operations of international 
services by foreign operators and to recent developments indica¬ 
tive of the establishment of substantial networks of national air¬ 
lines throughout Latin America. As an illustration it refers tp 
TACA as contemplating the establishment of air routes through¬ 
out South America and the Caribbean area with termini at New 
York, Miami, and Los Angeles, to the proposed operations of 
Aerovias Braniff to Los Angeles, Nogales, San Antonio, Browns¬ 
ville, and Miami, and to the operations of Boyal Dutch Air lines, 
KLM, from Curacao to Miami. 

The other applicants emphasize the need for strong competitive 
services and challenge the quality and progressiveness of Fan 
American’s operations in Latin America. It is Asserted that as 
a result of the complete monopoly of Pan American and its 50- 
percent-owned affiliate, Panagra, the development of air transpor¬ 
tation service has lagged behind that developed by domestic air 
carriers in the United States. It is remarked that schedules have 
averaged less than daily frequency and that night operations were 
not conducted, thus prolonging transit times and causing delays. 

Pan American contends that; it has been difficult to develop its 
services fully under prevailing conditions. The relatively low 
traffic potentials, its’ extended routes, and the necessity of de¬ 
veloping and-maintaining airways at its own expense are said to 
have limited its ability to establish service similar to that provided 

“ • i * ‘ ' ■. '« • r *. \ ' . \ v ’ ** 

T 

• pan Americas cites data tor 1838 to show that store than 216,000.000 rail passengers 
traveled is the Uslted States as compared with slightly store than 320,000 b etween the 
United States and Latin America by sea and ralL There were approximately 20.000.000 
domestlo Pullman passengers as compared with 226,500 first-class, cabin, sea. and Pull¬ 
man passengers between the Uslted States and Latin America. .>?- •- 
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by domestic carriers. It also asserts that uncertainties as to gov¬ 
ernment policy relating to operations in Latin America were an 
important limking factor. 7 * Zi ttroil moil 

Testimony was introduced by Eastern respecting alleged 
inadequacies of Pan American's service such as its failure to 
conduct operations in such: a maimer as to develop fully the air 
traffic potential and to cooperate in the solicitation of passengers 
destined for further travel in the United States. Considerable 


evidence was adduced by Pan American witnesses alleging de¬ 
ficiencies in the service of Eastern. Much of this testimony re¬ 
lated to operations subsequent to the outbreak of the war and 
cannot be accepted as indicative of operations conducted under 


normal peacetime conditions... 






La summary. Pan American's argument' for preserving its 
position as the sole United States carrier in Latin America is 
economic: rate reductions to enlarge the market for air-trans¬ 
portation services; larger planes and more frequent services to 
reduce unit costs; and reliance upon foreign-flag competition to 
provide the competition required to insure efficient operations, 
technological progress, and reasonable rates. These arguments 
deserve careful consideration and must be assayed in the light of 
past experience and of our best judgment as to what the future 
holds. From its inception, the Board has given careful study to 
similar economic problems in both domestic and international 
operations of United States and foreign-flag carriers. These argu¬ 
ments for a single carrier are similar to those advanced in the 
North Atlantic Route case, and we have been unable to find any 
basis in the record in this case to lead to a different conclusion. 


The specific considerations urged by Pan American fail to 
support a finding that it should remain the sole United States 
carrier to Latin America. The advantages of using larger planes 
can be overemphasized, particularly if the use of larger equipment 
involves a sacrifice in flexibility of operations and frequency of 
service, two of the important inherent advantages of air trans¬ 
portation.* Only as the market develops to assure satisfactory 


- . 1 v ‘ jv- 

* Pan American points out that its Latin American mail contracts were due to expire 

in 1939. that during the period intervening between that time and the cancellation of the 
domestic mail contracts in 1934 there was considerable discussion and agitation tor new 
legislation with respect to this service, and that the possibility of readvertising the foreign 
contracts made its tenure in Latin America so uncertain as to make extensive capital 
expenditures from 1934 through 1938 unjustified. - t ., > 

• In Northeast Air. et al.. North Atlantic Routes, page 325 we stated: 

We recognize it as probable that substantial-reductions In seat-mile operating 
costs can be made by using aircraft of greater capacity than are now available. The 
precise extent of such savings and the extent to which they will continue to accrue 
as aircraft become indefinitely larger are questions upon which there appear to be 
marked differences of opinion. Very large aircraft, of course, bear a certain handicap 
in that they require a sacrifice in flexibility of operation and in frequency of schedules. 
As the unit size of the aircraft used in crea ses, a tendency to reduction of. average load > 
factor may ultimately be expected. If the economic benefits of the use of aircraft , 
of extremely large size should prove to be. as great as predicted by Pan American's " 
•witnesses, and if it should prove practicable to reduce rates to as low a level as Pan 
ArrwHr»n proposed, the total volume of patronage of transatlantic service may be 
expected to increase to far above the general level of traffic estimates based on more 
c o ns erv a tive expectations of future cost reduction. The use of aircraft of very large 
pay load capacity is therefore likely only In conjunction -with a very large traffic, 
since the conditions that would Justify such aircraft would also assure the large 
patronage. ( •>>!<. > • i: • - 
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load factors, does the use of the laiger planes offer economies 
which^can be passed on to the traveling public- Large-scale opera¬ 
tions with any type of plane frequently offer important potential 
economies, both in direct unit operating costs and in unit overhead 
costs. However, the best assurance that these potential economies 
will be achieved in operation'and that they will redound to the 
advantage of the public lies in the presence of actual or potential 
competition. 

; Tk achievements of Pan American in pioneering and developr 
ing trunk-line air transportation services throughout Latin 
America are recognized. * Its activities established a substa nti al 
air network whose contributions to the war effort were extensive 
However, as-the pioneering period is succeeded by a period of 
more intensive air operations and expanded demand for air trans¬ 
portation, it is in the public interest and in the interest of the 
industry, including, we believe Pan American, that additional 
carriers be authorized to serve certain parts of Latin America, 
Pan American as the first in the field will always retain those 
intangible advantages which accrue to the pioneer. 

It is not our intention to encourage a waste of public money 
or private investment through the establishment of a multiplicity 
of air transportation services where the potential traffic and the 
public interest do not require such services. In the present case, 
therefore, we have carefully examined the full record* including' 
evidence with respect to the movement of traffic between the 
United States and Latin America in the past and estimates for 
the future, in the light of the substantial developments which may 
be anticipated. V ; ' v ‘ ^ ; . 

Thus, the immediate question presented is whether additional 
carriers should be certificated on routes presently served to assure 
the benefits of competition while avoiding that overdevelopment 
of service which might undermine the sound economic basis for 
the industry’s future growth; or, stated in statutory terms, it is: 
How much additional air service is now required to provide the 
“competition * * * necessary to assure the sound development 
of an air transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national defense.’’ 

In the present proceeding Pan American has again advanced 
the arguments which were presented in the North Atlantic Route 
case against the operation of domestic air carriers in international 
services. It reasserts that if these carriers are permitted to 
extend their operations in Latin America Pan American will be 
at a serious disadvantage in competing for traffic. Domestic air 
carriers authorized to engage in international air traffic would 
undoubtedly have some advantages over Pan American in this 
respect and this factor has been considered. 

In view of the fact, however, that in the present decision Pan 
American is authorized to conduct new and important operations 
from points in the United States to various centers in Latin 
America, it does not appear that this carrier will be at any com- 
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petitive disadvantage in-its over-all position by reason of the 
entry of domestic carriers into international operations. On the 
contrary, it is reasonable to conclude that its over-all position will 
be strengthened. 

• i ; ; ’' i ■ • ‘:v. : . ,'v . r 

ROUTE PATTERN 

■ ' -.i ; ( ! '.5»ii5 '• w S'. ‘ ;>f 

On June 14,1944, the Board announced the international routes 
which it tentatively concluded would be desirable for the postwar 
operations of United States carriers, exclusive of services from 
the United States and Alaska terminating in the contiguous 
countries of Canada and Mexico. 8 Some of the routes listed are 
now being served in whole or in part under temporary or perma¬ 
nent certificates issued by the Board. 

These tentative conclusions and many of the underlying data 
were incorporated in the present record. Further consideration 
has led us to modify the tentative route pattern in certain respects. 


TRAFFIC 

• » . . « 

Much information with respect to the historical movement of 
passengers, property, and mail was incorporated in the record. 
One study, Overseas Air Service Patterns, Transcaribbean and 
Offshore-Island Areas, 10 is an exhaustive compilation of data with 
respect to the movement of air and sea traffic in this area. In ad¬ 
dition, date, with respect to the volume of airborne traffic were 
submitted by the present air carriers. Similar data with respect 
to sea traffic were compiled by several steamship applicants. 

The Overseas Air Service Patterns study reveals that during 
the year 1941 there were 665,771 travelers by air in the Latin 

American region, exclusive of Bermuda. Of this total, 435,496 

• ‘ 



* The routes Chen contemplated for Latin America were as follows: 
nr wfamt—Ban Juan—Trinidad—Belem: 

(1) Belem—Fortaleza—Natal—Recife—Victoria—Rio de Janeiro 

(2) Belem—Barrelraa—Rio de Janeiro : 

(a) Rio de Janeiro—Porto Alegre—Montevideo—Buenos Aires 

(b) Rio de Janeiro—Sao Paulo—Asuncion—Buenos Aires 
X. Miami—Havana—Merida 

XL Miami — Cienfucgos — Kingston . , . • ■ v 

(1) Kingston—Cristobal ' - 1 

(2) Kingston—Barranquilla 
XIL Miami —Nassau 

•gTTT New Orleans—Merida—Guatemala City 

XIV. Brownsville—Mexico City—Guatemala City—San Salvador—Tegucigalpa— 
Managua—San Jol-—B alboa—Cristobal • 0 -‘1 

(1) Cristobal—Barranquilla—La Gualra—Trinidad 

(2) Cristobal—Medellin • 1 • 

XV. Cristobal—Cali—-Guayaquil—Lima—Arica: 

(1) Arica—La Pax—Buenos Aires ... 

(2) Arica—Santiago—Buenoi Aires "-Z . ">■ 

(3) Arica—Antofagasta—Salta—Buenos Aires and certain connecting 

j -V* * ** • > . *' - ' ■ ■ •*" • * 

XVL New York—a point in southeastern United States—Ciudad Trujillo or Port- 
au-Prince—Caracas—Manaos: 

(1) Manaos—Oojanla—-Bello Horizonte—Rio de Janeiro ,r 

(2) Manaos—Cuyaba—Co rumba—Asuncion—Buenos Aires—Montevideo 
JCVTL New^ O rleans —Havana—Santiago—Port-au-Prince—Ciudad Trujillo—San Juan 

New Yoj^—C iuudeston—-NasMu—-A —potntof points in- Cuba—Kingston— 
Balboa (or Cristobal) 

»Report prepared by F. H.. Crozler, Chief. Research, and Analysis Division. Civil Aero- 
nO=« Bom<. AWrt 1»M. 
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were local passengers within the confines of their respective coun¬ 
tries, 108,155 moved between these countries and the United v 
States, and 122,120 were other international travelers. 11 - , 

In 1941 Pan American and affiliated companies carried all of 
the international travel with the United States. Pan American 
and its affiliates carried 36 percent of the other international 
travelers, and of the total international traffic, including: travel to 
and from the United States, they carried 66 percent. Pan Amer¬ 
ican and its affiliated companies carried 41 percent of the national 
travelers. 

In the years ahead certain changes may be anticipated in the 
distribution of traffic among international carriers. The inaug¬ 
uration of service to the United States by the national carriers 
of Latin American countries will naturally cut into what has here¬ 
tofore been an exclusive United States market. Despite the pros¬ 
pective increase in international services by foreign-flag carriers. 
United States air carriers may expect to participate substantially - 
in other international traffic between Latin American countries 
if they operate with larger equipment and have more frequent 
schedules. United States carriers will presumably be more suc¬ 
cessful in competition involving longer journeys, which will pro¬ 
duce the larger number of passenger-miles of travel. We antici¬ 
pate, in view of the very large proportion of international travel 
contributed by the traffic-generating capacity of the United States, 
that United States carriers will secure not less than 50 percent of 
the international travelers and a somewhat greater percentage of. 
the passenger-miles of service performed for the international 
travelers in Latin America and between Latin America and the 
United States. 

The record contains analyses of historical traffic data relating 
to both surface and air transportation between the United States 
and Latin America and within Latin America. A number of the 
applicants have submitted estimates of the potential market for 
air transportation or of the volume of traffic which the applicant 
hopes to secure. Most applicants have taken as their starting 
point the historical studies contained in Overseas Air Service Pat¬ 
terns, Transcaribbean and Offshore-Island Areas, supra. Table 
2, Penetration of 1938 sea and air total passenger traffic by 1941 
air passenger traffic, summarizes the historical sea and air 
travel. 12 It also shows the percentage of penetration as of 1941 
of the 1938 sea and air passenger traffic market by air trans¬ 
portation. It has been necessary to use data for 1938 as this is 
the latest year for which complete and detailed information is 
available. In 1938 there were 390,184 first- and cabin-class sea 
and air passengers. It has generally been assumed that first- and 
cabin-class sea passengers afford foe best potential market for 
overseas air carriers; however, in view of foe long distances in¬ 
volved, the important savings in time, and the prospective reduc- 

u Soo appendix No. 2, table 1, Overseas Air Service Patterns—Transcaribbean and Off¬ 
shore Island Areas—Analysis of total air travel by classification of carrier, traveler, and 
geographical areas, 1941. 

J* Appendix No. 2. 
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tion in air rates, it may be anticipated that a significant number 
of those who do not use first- and cabin-class sea accommodations 
will take advantage of air travel. In 1938 there were 425,329 
air and sea passengers. 

By 1941 air transportation amounted to 29 percent of the first- 
and cabin-class sea and air traffic; it amounted to nearly 27 per¬ 
cent of the total traffic. The 1941 penetration was 30 percent to 
the Canal Zone, 41 percent to Colombia, 48 percent to Venezuela, 
33 percent to Brazil, and 39 percent to Argentina. These figures 
indicate that air transportation has been relatively successful in 
competition with surface carriers. However, they do not suggest 
that, even assuming no increase in the total volume of travel 
between the United States and Latin America, air transportation 
has yet reached its full potential market. Indeed, the penetration 
of the total travel market has been relatively modest in view of 
the significant advantages which air transportation has to offer 
to the traveler. 

Some of the estimates of potential traffic introduced by the 
carriers support the general expectation of a substantial increase 
in the volume of air transportation. Pan American’s estimate as 
to the potential outbound traffic from the United States assumes 
significant improvements in service and substantial reductions in 
rates. 13 The over-all conclusion of Pan American is that the air 
passenger traffic will be more than half again as much as the 
total first-class sea, rail, and air transportation in 1938. Remark¬ 
able increases in traffic volume are assumed to more distant coun¬ 
tries where improvements in service as well as reductions in rate 
and important savings in time are expected to enlarge greatly the 
potential market. Thus, Pan American assumes that there will 
be a nearly elevenfold increase in traffic to Brazil, a ninefold 
increase in the traffic to Argentina and Uruguay, and a nineteen¬ 
fold-increase in the traffic to Paraguay. For all other countries 
with the exception of the Guianas, it is assumed that the outbound 
air passenger traffic will equal or exceed the total sea, rail, and 
air traffic for 1938. 

The Grace Line, applying to serve as a connecting carrier be¬ 
tween the northern terminus of Panagra at Panama Canal and 
New York, estimates that 52,505 persons a year will travel south¬ 
bound and 51,838 northbound from and to .the United States, 
respectively. 14 . . 

The passenger traffic estimates submitted by Moore-McCormack 
Lines 15 are very significant coming from a steamship company. 
These estimates indicate an expectation that the total number 
of passengers by air will be three times the number by steamship 
to the east coast of South America and the Caribbean area in the 
first year after the war, and that in the fifth year after the war 

m See appendix No. 2, table 3, Comparison of estimated postwar outbound air passenger 
traffic, by countries, with air and surface passenger traffic for 1938. 

M See appendix No. 2, table 4, Grace Line, Inc., Estimate of future air passenger move¬ 
ments between the United States and named point?. 

» See appendix No. 2, table 5, Passenger traffic estimates for areas served by proposed 
Moore-McCormack routes. 
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the number of passengers by air will be more than four times the 
number by sea. : :' :o j. | 


The foregoing estimates indicate the expectation of substantial 
increases in the volume of air travel. All of the applicants also 
anticipate substantial volumes of international traffic other than 
that of United States origin or destination. These expectations 
appear to be justified by past experience and by the improvements 
in service which air transportation is now prepared to give to the 
traveling public. The estimates of other applicants are less com¬ 
parable and all-inclusive, relating to traffic volumes with respect 
only to the traffic-generating areas served by each within the 
United States or to the traffic each hopes, to secure in competition 
with other air carriers. To indicate what the estimates mean 
in terms of schedules operated, it may be noted that Pan Amer¬ 
ican estimates 800 passengers a day outbound from the United 
States, the Grace Line 146, and Moore-McGormack 153 in the 
third postwar year. If these expectations are even approximately 
fulfilled, it is apparent that more schedules, and larger aircraft 
will both be justified. However, these results are not assured. 
They are attainable only if substantial reductions in costs and 
rates are achieved, and to an indeterminate but substantial extent 
they are dependent upon a high and sustained level of production 
and trade.. | 


r v ; A significant volume of travel may come from vacationers who 
have been among the cruise passengers in the past. Exhibits inb 
dicate that on Nassau cruise ships in 1938, 4,890 passengers.arr 
rived in the United States and 3,344 sailed from the United States. 
Data with respect to Caribbean cruises show that 65,865 pas¬ 
sengers arrived in the United States and that 67,012 passengers 
sailed from the United States. 

For convenience of analysis the Overseas Air Service Patterns 
study divides the territory into three areas: (1) Mexico, Cuba, 
and the Bahamas, (2) the Caribbean region, including the islands 
of the Caribbean, Central America, and the north coast of South 
America, and (3) the remainder of South America. Table 6 16 
’shows the 1941 volume of passenger air traffic divided among 
these three areas and by classes of traffic. The air travel in the 
first area is heavy and short-range with a large portion of the 
journey within the continental limits of the United States. The 
first area accounts for 38 percent of the total international travel 
and 77 percent of the total travel interchanged between the United 
States and Latin America. Only 2 percent of the air travelers 
from this area were destined to foreign countries other than the 
United States. The travel for the second area was substantially 
greater than that for either of the other two, 38 percent of the 
international travel being attributed to this area. The third 
area's travel was principally between Rio de Janeiro and Sao 
Paulo, Brazil; Buenos Aires, Argentina; Santiago, Chile; and 
other large traffic centers of South America. National travel 


i« See appendix No. 2, table 6. Distribution of 1941 air passengers by area and class 
of travel. • -* 1 ‘ 
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accounted for almost 75 percent of the total travd in this area 
and only 2.7 percent of the total travelers for the area originated 
or terminated their journeys in the United States. 

On the basis of these data* the Overseas Air Service Patterns 
study concluded that the Caribbean area appears to offer the best 
promise of all the Latin American territory for commercially 
profitable air traffic and that, this' traffic will be principally of 
United States origin. This conclusion is consistent with the 
record in the present case. 

Complete data with respect to mail were available only for the 
fiscal year ended June 30,1940. These data are set forth in table 
7, 17 which shows the pounds of first-class mail forwarded by sea 
and by air from the United States. 

Poor transportation conditions in Latin America have made this 
area particularly favorable for the development of air express 
and air cargo. Traffic data for 1941 disclose that the express 
pound-miles on the international services of Pan American and 
Panagra amounted to 5.05 percent of their total business as com¬ 
pared with 2J*4 percent for the domestic air carriers. Cargo 
assumed an even greater importance for its national companies; 
in 1941 the express pound-miles amounted to 10.34 percent of the 
total business for Pan American’s national subsidiaries. 18 

No attempt is made at this time to predict the precise number 
of schedules which United States carriers will be justified in op¬ 
erating, to and within Latin America. Air traffic has developed 
to the point where service is now planned primarily with refer¬ 
ence to the requirements of passenger travel. The historical 
development of air transportation and an analysis of the data 
before us in this proceeding lead to the conclusion that some in¬ 
crease in United States-fiag services to certain parts of Latin 
America is justified- For the immediate future, the most promis¬ 
ing travel markets lie between the United States and the Central 
American and Caribbean areas including the north coast of South 
America. There is reason to expect that in the more distant 
future substantial increases in American services to South 
America will be warranted. With an increase in trade and closer 
cultural relations between the United States and Latin America,* 
substantial increases in the volume of air mail are to be antici¬ 
pated, and this trend will be accentuated if air mail postage rates 
are reduced. The volume of air cargo moving between the United 
State and Latin America is already substantial. It has been 
stimulated by wartime conditions and it is to be expected that 
substantial increases in air cargo movements will come with the 
return of peace. 

UNITED STATES GATEWAYS 

Data respecting sea and air passenger traffic disclose the sea¬ 
port and airport gateways but not the areas of origin within the 

_ , 

r -.... - f , S' < . - 

See appendix No. 2, table 7, Summary of first class mall traffic from the United States 
to L>ailn America and Bermuda. 

» Uraba, Medellin ft Central Airways, Panair do Brasil, Cla Cubans de Avlaclon, and 
Cla Mexicans de Arladon. 
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United States, u In order to allocate the total traffic to the various 
sections of the United States recourse was had to passport appli¬ 
cations for the calendar year 1938, which show the States of 
origination and the overseas destinations oftravelers. Inasmuch 
as passports were not required for limited visits to the Bahamas^ 
Bermuda, Cuba, Dominican Republic, Haiti, Jamaica, El Salvador, 
Guatemala, British' Honduras, Panama, Mexico, and British 
Guiana, there is substantial divergence between the passenger 
movements and passport applications for these areas. Although 
40 percent of the total sea passengers move to Bermuda, Central 
American, and South American areas, only 7 percent of the pass¬ 
port applications were for travel to those areas. Except.for 
travel to Bermuda, the Bahamas, and Cuba, the passport per¬ 
centages constitute a large proportion of the total sea and air 
traffic; hence the Overseas Air Service Patterns study concludes 
that passport data reasonably represent the origin of sea and 
air travelers except to those destinations. 19 

Bermuda as a recreational area receives most of its passenger 
traffic out of the port of New York, and is of primary interest to 
residents of the North Atlantic, Middle Atlantic, and the North 
Central states. Published reports of the Bermuda Trade Develop¬ 
ment Board for 1938 afford a basis for determining the areas of 
origination of passenger traffic to Bermuda. Traffic to the Ba¬ 
hamas and Cuba has been allocated to United States points of 
origin on the basis of material published by the Nassau Informa¬ 
tion Bureau with regard to the origin of passengers arriving in 
Nassau. 

Inasmuch as only a relatively small proportion of the traffic 
between the United States and Mexico moves by sea, use of the 
steamship passenger traffic data does not measure the potential 
travel market to this area. The 1940 rail traffic between the 
United States and Mexico amounted to 32,869. Adding to this 
figure the 1938 first- and cabin-class sea traffic of 8,355 and the 
1938 air traffic of 5,671 yields a total of 46,895. In 1941 air 
traffic to Mexico moved through the three gateways—-Los An¬ 
geles 2,174, Miami 458, and Brownsville 4,414. Mexican traffic 
was allocated-on the basis of the 1941 gateway traffic in relation 
to the sources of. Latin American traffic indicated by the passport 
data. 

A classification of estimated historical travel by areas of origi¬ 
nation and destination from the United States to Latin American 
and Offshore-Island areas primarily for 1938 appears in tables 


i» Overseas Air Service Patterns, Transcarlbbean and Offshore-Island Areas, pages 41 
and 42. 

• . . \ ! 
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8, 9, and 10. 20 Table' 8 classifies the number of . travelers by 
United States areas of origination and Latin American areas of 
destination. • Table 9 indicates the percentage distribution of- 
travel from each United States area of origination among the 
several Latin American areas of destination. Table 10 indicates 
the percentage distribution of the travelers arriving at each Latin 
American area of destination among the several United States 
areas of origination. 

Approximately 75 percent of all United States travel was des¬ 
tined to the Bahamas, Cuba, and Mexico. An additional 8 per¬ 
cent was destined to the Canal Zone and Central America, and 
the remaining 17 percent to South America and other West Indies 
(table 9, column 7). In general, there was a somewhat less highly 
concentrated distribution of originations among the severed 
United States areas. Approximately 50 percent of all origina¬ 
tions were attributable to the Northern and Middle Atlantic 
States, 10 percent to Florida and the South Atlantic States, 19 
percent to the North Central States, 8 percent to the South Cen¬ 
tral States, and 13 percent to the Northwestern and Southwestern 
States (table 10). The short haul travel to the Bahamas and 
Cuba, however, was highly concentrated both as to areas of 
originations and areas of destinations. Approximately 50 per¬ 
cent of all travelers went to these two offshore-island areas, and 
of tile travelers arriving in these areas from the United States, 
approximately 96 percent originated in Atlantic Seaboard and 
North Central States. 

Miami and Brownsville are the only gateways now designated 
in permanent certificates of American-flag international carriers 
opeiating to Latin America (exclusive of Bermuda). Under tem¬ 
porary authorizations New Orleans, La., and Fort Worth-Dallas 
and El Paso, Tex., have been named as additional gateways. Los 
Angeles has also served as a gateway for international traffic 
moving to Mexico City over Cia Mexicana de Aviation, S. A. 
(CMA), Pan American's affiliate, and through a connection be¬ 
tween Braniff and the same company, Laredo, Tex., has served 
as a gateway for traffic destined to Mexican points. The recent 


* See appendix No. 2. 

The travel market for the future will not be limited to that traffic which historically 
moved by sea and air but will include a substantial volume of new travelers attracted to 
South America by Improved transportation facilities and closer business ties. Neverthe¬ 
less for tho purpose of providing a distribution of traffic to routes and areas, the potential 
air travel market Is assumed to be; total historical surface travel, exclusive of cruise 
steamship and highway travel and the relatively minor portion of regular sea travel using 
accommodations inferior to 11 rat-class and cabin-class. The figures selected to represent 
this potential market include all outbound air travel and first-class and cabin-class sea travel 
from the United States to the general region here under consideration for the year 193S 
except with respect to United States-Mexlco travel. Constructive totals for United States- 
Mexlco travel are based on a combination of sea, air, and rail figures which, due to In¬ 
adequacies of underlying material, are not wholly coordinate as to periods covered. Tests 
of available material Indicate that the potential thus derived Is on a general parity with 
figmres for the region as a whole. It Is assumed that inbound travel corresponds both In 
volume and pattern to out-bound travel. 

Estimates are based on 1938 sea and air travel for all data except United States-Mexlco 
travel; tho latter Is based on 1940 rail travel. For sources and treatments, see tables 
appearing on page 83 and technical notes on pages 42 and 43 of Overseas Air Service 
Patterns—Transcaribbean and Offshore-Island Areas. References hereinafter In this opinion 
to air travel based on 1938 data must of course be considered in the light of the foregoing 
discussion, particularly with respect to the anticipated Increase in travel between tho 
United States and the points here involved. 
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inauguration of service by Aerovias Braniff, a company organized 
and controlled by T. E. Braniff/ president of Braniff Airways* 
has provided an additional seirsdce for traffic destined to Mexico 
City through Laredo. In the present proceeding it is proposed 
by the applicants to make New Orleans, Fort Worth-Dallas, and 
El Paso permanent gateways and also to establish direct service 
from New York, Norfolk, Va^ Charleston, S. C., Tampa, Fla.* 
Houston, Laredo, and Los Angeles. 

The Port of New York Authority, an intervener, conducted an 
extensive survey of the traffic potentials and the directions of 
traffic flow and submitted testimony on these matters. New York 
has long been the country's principal port. Although the New 
~ York district accounted for only 8.1 percent of the population of 
the United States in 1940, it accounted for 52 percent of the total 
trade with Latin America in 1938, 58 percent of the waterborne 
passenger traffic moving between the United States and Latin 
America in 1938, and 80 percent of the mail dispatched to South 
America in 1940, 

The New York district is important not only as a gateway but 
also as an originating source of traffic. A study of passport 
applications in 1940 reveals that 42 percent of the travelers be¬ 
tween the United States and Latin America were residents of 
the nine northeastern States, 32 percent were residents of New 
York, New Jersey, or Connecticut, and over 16 percent were 
residents of New York City. ; - In addition, studies by the Port 
of New York Authority and by the United States Maritime Com¬ 
mission show that, about 50 percent of the foreign trade moving 
through the New York port is of local origination or destination- 
Reference was also made to the fact that the cost ascertainment 
report of the Post Office Department for the year ended June 30, 
1942, shows that 41 percent of the mail for Latin America orig¬ 
inates in the New York City and Brooklyn, N. Y., post offices. 

The Port of New York's interest is to insure the establishment 
of direct one-carrier international air service from New York 
in order to serve the community of interest existing between it 
and Latin America. In 1937 a total of 213,192 waterborne pas¬ 
sengers moved between New York and Bermuda and Latin 
America. The witness for the Port of New York predicted that 
50 percent of this traffic, or 106,600 passengers, would travel 
annually between. New York and Latin America. This traffic 
potential, it was said, would justify the operation of four or five 
DC-4 schedules daily in both directions. 

In estimating the potential air cargo, the witness relied upon 
a study of the Department of Commerce 21 which indicates that 
the maximum air freight potential between the United States and 
Brazil, based upon 1939 trade data, would be 7.7 percent of the 
total value of the trade at an average value per pound of 94.1 
cents. The witness concluded that air freight estimates based 

» Bureau of Foreign and Domestic Commerce, Air Cargo, Potentials between the Untied 
States and Brazil, July 1944. 
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upon 5 percent of the value of prewar trade would represent a 
conservative estimate of the postwar potential; on this basis he 
arrived at an annual estimate of 29,000,000 pounds for the post¬ 
war period. The air mail potential was estimated by the witness 
on the basis of international letter mail at 700,000 pounds an¬ 
nually, sufficient to supply about 200 pounds per flight to the four 
or five DC-4*s necessary to accommodate the air passengers and 
air freight potential. 

Particular reference was made by the Port of New York Au¬ 
thority to the substantial time savings which would result from 
direct service between New York and San Juan, P. R. The mile¬ 
age between New York and San Juan by connecting carriers and 
best present nonstops between New York and Jacksonville, Jack¬ 
sonville and Miami, and Miami and San Juan, is 2,209. The 
direct route between New York and San Juan is 1,612 miles. A 
direct service from New York through San Juan would effect 
corresponding savings in mileage and time to the east and 
north coasts of South America. 

Although not a formal party to the proceedings the city of 
Philadelphia, Pa., and the Chamber of Commerce and Board of 
Trade of Philadelphia entered appearances and introduced data 
with respect to the importance of that city as a source of poten¬ 
tial air traffic. Philadelphia with its adjacent area is an import¬ 
ant industrial community. The Philadelphia Customs District 
records 1937 exports to Mexico, Central America, and the Carib¬ 
bean Islands at $997,633. with imports at $27,037,726. Similar 
figures for South America were $16,348,044 and $34,065,334. A 
brief filed by Philadelphia urged the Board to make that city an 
international air terminal for Latin American service. Phil¬ 
adelphia argued that international air transportation service 
should be apportioned among the Atlantic seaboard cities “so as 
to best serve the national interest and at the same time serve 
the public convenience and necessity of each area in accordance 
with its traffic potential,” that additional landings and takeoffs 
at New York proposed in the present proceeding and in the North 
Atlantic and South Atlantic proceedings would result in too 
many landings and takeoffs to permit safe and convenient opera¬ 
tions in that area. Philadelphia concluded that it has the capacity 
and the facilities, that its metropolitan area is one of the greatest 
consuming and producing areas of international air cargo in the’ 
world, that it has more favorable meteorological conditions than 
the Atlantic seaboard points under consideration and that prac¬ 
tically all of the traffic moving from the rest of the United States 
to New York must move through the Philadelphia area. 

Norfolk has been suggested as a terminal point for one of the 
routes proposed by Colonial It has a population of almost 
150,000; it is an important Atlantic port and the site of import¬ 
ant United States naval installations. It is the terminal for 
Pennsylvania-Central's route No. 14 from Washington, D. C., to 
Detroit, Mich., and route No. 51 from Knoxville, Tenn., to Nor¬ 
folk, and is an intermediate point on Nationals route between 
New York and Florida. , , 
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Charleston has been suggested as a gateway for Caribbean 
service by several applicants. It was named as a point on one 
of the Board’s tentative routes to Balboa. It is located about 
midway between New York and Miami and had a population Of 
almost 100,000 in 1940. It is the terminal for Delta’s route from 
the west and is an intermediate point on the. routes of Eastern 
and National between New York and Florida. It is also served 
by a number of trunk-line railroads. 

Charleston contends that its central location makes it an ad¬ 
vantageous distributing point for Latin 'American traffic, that it 
has very favorable climatic conditions, being well south of the 
winter storm area and north of'the hurricane belt, and that it 
would have a considerable mileage advantage over Miami on traf¬ 
fic destined to Nassau and other points in the Caribbean. Col¬ 
onial, from an analysis of traffic to Nassau over Pan American in 
the months of January, February, March, and April, 1941, con¬ 
cluded that 2,568 of 3,758 passengers between Miami and Nassau 
originated at points north of Charleston and would be afforded 
a more expeditious service through Charleston. 

The Greater Miami Port Authority, intervening, contends that 
the public convenience and necessity and the national policy 
require that the additional services proposed should be via Miami. 
The Miami Port Authority contends that the city’s geographical 
location and its established relations with the Latin American 
countries justify its continuance as the gateway for traffic between 
the United States and that area. 

As an indication of the relative importance of Miami and New 
York as gateways for foreign travel, the Miami Port Authority. 
submitted figures with respect to the volume of such travel be¬ 
tween the respective gateways and made particular reference to 
the comparative volumes subsequent to 1941. These data indi¬ 
cate that there was a greater volume of traffic moving through 
Miami than through New York.’ However, because of the war 
condition in Europe, figures comparing the volumes of trade sub¬ 
sequent to 1940 cannot be accepted as indicative of the relative 
volume moving through these gateways. Examination of data 
submitted by the Miami Port Authority shows that prior to 1940 
the ratio of foreign travel through New York was almost seven 
times as great as that through the Miami gateway. Miami also 
submitted data showing the volume of foreign trade between the 
United States on the one hand and Latin American points on 
the other for the years 1941 through 1944, inclusive. These data 
show a steadily declining volume of traffic moving through the 
New York gateway and a substantially growing proportion mov¬ 
ing through the Miami gateway. Here again the abnormal war¬ 
time conditions must be taken into consideration. 

The volume of foreign air traffic entering through the Miami 
gateway was also cited to support Miami’s position. In 1939 
there were 32,716 passengers entering the United States by air 
at Miami as compared with 5,543 through the Newark airport; 
in 1940, 40,402 at Miami as compared with 11,242 at New York, 
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and during 8 months of 1941, 36,402 at Miami .and 9,734 at New 
York. 

However, it must be recognized that Miami has been the major 
gateway for Latin American air traffic since the inauguration of 
Pan American’s service in 1927. New York has been an interna¬ 
tional gateway for air traffic only since the inauguration of Pan 
American’s transatlantic operations, which the war has not per¬ 
mitted to reach full development. 

Tampa is also suggested as a gateway for certain of the Latin 
American routes. The population of Tampa was approximately 
108,000 in 1940, although Hillsboro County had a population of 
180,000. The city has 8,859 residents of Latin origin and has 
maintained close relations with Cuba and Latin American coun¬ 


tries. In 1936 the total steamship passenger traffic ; between 
Tampa and Cuba amounted to 11,422; in 1937, 12,147. Tampa 
has two class 4 airports, Henderson-Hillsboro County Airport and 
Peter O. Knight Pinellas County Airport, which could serve both 
Tampa and St. Petersburg. 


New Orleans is a terminal for Pan American’s temporary route 
from Guatemala City, Guatemala, and Merida, Mexico: It is an 
important Gulf port serving the entire Mississippi Valley. It had 
a population of 385,000 in 1940. The city has a substantial Latin 
population and a number of the Latin American countries have 
consular offices there. It is a terminal for four domestic airline 
carriers, Chicago and Southern, Delta, National, and Mid-Con¬ 
tinent, and in addition is on Eastern’s route between the east 
coast and Texas. Passport data for 1938 indicate that a total of 
4,034 tourists used the port of New Orleans for travel to Latin 
America, exclusive of Cuba, Haiti, and Nicaragua. In 1939 New 
Orleans handled 2,041,808 tons of imports as compared with 231,-. 
449 for Houston and 611,474 for Mobile, Ala., and 2,123,066 tons 
of exports as compared with 1,104,795 for Houston and 758,781 
for Mobile. New Orleans asks to be designated as a terminal 
for service to Mexico City, Guatemala City, and Balboa, to Havana 
and Balboa, and to San Juan. V 


The city of Houston intervened to ask that it be given direct 
air service to the important Latin American cities. In its behalf 
the Chamber of Commerce of Houston submitted data relative to 


the city’s relations with Latin America. Houston is the largest 
city in Texas, having a population of 384,000, and is an import¬ 
ant Gulf coast port. It is the terminal point for Chicago and 
Southern’s route from Memphis, Tenn., and is served by Eastern 
and by Braniff. It is also an authorized terminal on Essair’s 
route from Amarillo, Tex. Houston is also an important terminal 
for several railroads. In 1938 the port of Houston handled 
imports from Latin America amounting to $5,828,000 and ex¬ 
ports amounting to $16,303,000; in 1939, $13,332,000 and $18,- 
397,000, respectively. In 1940 the combined ports of Houston 
and Galveston, Tex., had exports totaling 3,984,000 tons as com¬ 
pared with 3,351,000 tons for New Orleans. 

Houston placed considerable reliance on its ppsition as a center 
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for the petroleum industry in Texas and the substantial movement 
of traffic and trade to the Latin American oil fields. Testimony 
was introduced to the effect that exchanges of personnel between 
the oil companies of the area adjacent to Houston and Latin 
American countries would result in a substantial movement of 
passenger traffic. For example, in 1938 Pan American carried 
806 persons to Venezuela for the account of the Texas Oil Com¬ 
pany, and in 1940, 250 persons to the Colombian oil fields for 
the account of the Humble Oil and Refining Company. ^ A sub¬ 
stantial increase in the petroleum industry traffic is anticipated. 
Testimony was adduced to the effect that the Humble Company, 
with approximately 14,000 employees in the Houston area and 
about 3,000 employees in Venezuela and Aruba, estimates that 
about 500 employees and their relatives would use the projected 
direct service annually. The Texas Company estimates that 
approximately 100 persons from the Houston area would use the 
direct service each year. A survey of all the Texas oil com¬ 
panies indicated that 1,571 round trips per annum might be 
expected between Houston and the Latin American area in the 
postwar period. Houston contended that an important saving 
in time and expense would result from the establishment of 
direct service from Houston to the South American oil fields. 

Los Angeles was suggested as a terminal for routes from 
Mexico City. The metropolitan area had a population of 2,785,- 
000 in 1940. There are five trunk-line airlines operating into 
Los Angeles with a total of more than 374,472 passengers during 
1943, an increase of more than 26 percent over 1942. The move¬ 
ment of passengers between Los Angeles and Mexico has been 
increasing: CMA carried 500 to 600 passengers in 1934, 1,661 
in 1938, and 2,573 in 1939 f Almost 90 percent of this traffic 
consisted of through passengers between Los Angeles and Mexico 
City. In 1937, 3,463 persons traveled by steamship between Los 
Angeles and San Francisco, Calif., and the west coast ports of 
Mexico, 1,559 between Central American ports and Los Angeles 
and San Francisco, and 6,551 between these ports and the Canal 
Zone. 

Other cities suggested as gateways for Latin American travel 
were Tulsa, Gkla., Kansas City, Mo., Dallas and San Antonio, 
Tex., Jacksonville, Fla., and San Diego, Calif. Exhibits were 
introduced to show that each city has interests in the Latin Amer¬ 
ican trade which would be benefited by fully adequate air trans¬ 
portation service. For example, it was urged that the heavy 
movement of naval personnel between the Canal Zone and San 
Diego would justify the latter's inclusion on a west coast route 

to Latin America. * . . 

^ ‘ \ " . ... ' ! 
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SERVICE TO MEXICO 
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Pan American is the only United States-flag carrier perma¬ 
nently certificated to operate into Mexico. It holds a certificate 
authorizing service between Brownsville, Tex., and Mexico City 
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via Tampico, Mexico. Thus in the past Brownsville has been 
the principal gateway for travel from the United States to Mexico 
City. Pan American has also provided service between Miami 
and Mexico City through a connection at Merida with its Mexican 
subsidiary, Compania Mexicans de Aviacion (CMA). Under a 
temporary certificate, it operates between New Orleans and 
Guatemala City via Merida, providing a connecting service from 
New Orleans to Mexico City through Merida. Direct service 
from Los Angeles to Mexico City is provided by CMA, under a 
permit issued pursuant to the “grandfather” provisions of the 
Act Braniff and Eastern connect with Pan American at Browns¬ 
ville for service to Mexico City. .* Braniff has a certificate author¬ 
izing operations to Laredo and a temporary authorization to 
operate to Nuevo Laredo, Mexico, where it connects with Aerovias 
Braniff, controlled by Mr. T. E. Braniff. Prior to. the organiza¬ 
tion of the latter company, Braniff interchanged traffic with CMA. 
Lrneas Aereas Mexicanas, S. A. (Lamsa), a Mexican carrier con¬ 
trolled by United, operates to Nogales, Ariz., and Aero Trans- 
portes, S. A., operates to Brownsville under temporary permits 
issued by the Board. Aerovias Braniff also holds permits from 
the Mexican government authorizing it to operate from Mexico 
City to Los Angeles and Miami and to the border points of Mata- 
moros, Nuevo Laredo, Nogales, Mexicali, and Tijuana; thus far 
its service has been limited to Nuevo Laredo. 

In this proceeding, service on a permanent basis is proposed 
between the United States and Mexico City, via Los Angeles, 
Laredo, Fort Worth-Dallas, El Paso, Houston, New Orleans, and 
Miami. Pan American and Western seek authority to operate 
to Mexico City from Los Angeles; Braniff proposes service to 
Mexico City from Laredo; Eastern, Pan American, and Chicago 
and Southern are proposing service from Houston and New 
Orleans to Mexico City; and Colonial, AGWI, and National pro¬ 
pose service from Miami. American is asking that its tempor¬ 
ary certificate from Fort Worth-Dallas and El Paso be replaced 
by a permanent certificate. 

It is clear that there is a substantial and increasing community 
of interest between Mexico City and the United States. In 1937 
there were 165,889 one-way tourist trips between Mexico City 
and the United States. Data respecting hotel registrations and 
long-distance telephone calls from Mexico City and Monterrey 
demonstrate the substantial community of interest existing be¬ 
tween these cities and the United States. There has been a sub¬ 
stantial increase in air traffic between the United States and 
Mexico City. In 1940 Pan American carried 6,730 passengers 
through the Brownsville gateway. In the same year CMA car¬ 
ried 1,566 passengers through the Los Angeles gateway. The 
corresponding figures for 1941 were 8,907 and 2,690. From 
January through November 1943, Pan American carried 9,172 
passengers between Mexico City and Brownsville, and during 
the first 9 months of 1943 CMA carried 3,289 on its Los Angeles 
route. In 1943 American carried 11,117 passengers on its opera- 
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tions between Fort Worth-Dallas, San Antonio, Monterrey, and 
Mexico City and 10,354 passengers on- its El Paso-Monterrey- 
Mexico City operation. Although they reflect the abnormal con¬ 
ditions resulting from wartime operations, these figures are in¬ 
dicative of the potential importance of the Mexico City traffic. 

A similar increase is evidenced in the volume of mail moving 
between the United States and Mexico City. Data submitted by 
Pan American show that the air mail outbound from the United 
States increased from 26,372 pounds in 1938 to 41,353 pounds 
in 1942. 

Data with respect to the movement of air passengers in 1941, 
rail passengers for the year ended September 1941, and hotel 
registrations for the same period show that the Middle Atlantic 
States, the North Central States, the South Central States, and 
the Southwestern States originate a substantial volume of traffic 
for Mexico City. The 1941 air traffic data show 28 percent from 
the Middle Atlantic States, 15 percent from the North Central, 
13 percent from the South Central, and 27 percent from the South¬ 
western. 22 The only permanent United States air carrier service 
between the United States and Mexico City is via Brownsville. 
The potential volume of traffic indicates the desirability of the 
establishment of additional and direct service from the United 
States to Mexico; the origins and destinations analysis indicates 
the appropriate gateways. ' i 

American holds a temporary wartime certificate authorizing 
operations between Mexico City and the intermediate point Mon¬ 
terrey and (a) beyond Monterrey the terminal point El Paso, 
and (b) beyond Monterrey the intermediate point San Antonio, 
and the terminal point Fort Worth-Dallas, subject to the condi¬ 
tion that San Antonio shall be served only on flights originating 
or terminating at Mexico City and at Fort Worth-Dallas, or at 
.points north thereof. 28 

American requests that its temporary certificate be made per¬ 
manent by removal of all of the provisions limiting its term, or, 
in the alternative, by the issuance of a new permanent certificate 
of public convenience and necessity for the Mexico City route. 
American also takes the position that the public interest would 
be better served if the restriction on service to San Antonio were 
removed. 

American was granted a permit on October 25, 1940, by the 
Mexican Government authorizing it “to engage in international 
air transportation between Mexico City and the United States. 
This concession is for a period of 10 years with the right of 
renewal. The temporary certificate was issued to American by 
the Board on April 14, 1942, and scheduled operations were in¬ 
augurated on September 8, 1942. American’s Mexican permit 

** On the basis of rail passengers these areas originated the following percentages of 
travel ta Mexico City: Middle Atlantic. 14 percent. North Central. 26 percent. Sonth Central. 
45 percent, and Southwestern. 13 percent. ' j 

* American Air., Temporary Mexico City Operation, 3 CJLB. 415 (1942) ; American Air., 
San Antonio-Monterrey-Xexico City, 4 CJLB. 647 (1944). This certificate Is to continue 
in effect until the Board shall determine that the need for the service In the Interest of 
national defense has terminated. * * " ' 
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provided for the organization of a Mexican corporation, American 
Airlines de Mexico, S. A.,, for the purpose of owning, developing, 
and operating the. ground facilities required for the Mexican 
service. This corporation owns and maintains all of the ground 
and other operating facilities in Mexico used by American in its 
operations. 24 American pays the Mexican company a fixed fee 
of $1,000 per month and the cost of the services performed by 
the latter in its behalf. 25 American’s investment in its Mexican 
subsidiary as of May 31,1944, was $980,192. Service to Mexico 
City was inaugurated by American with one round trip daily 
between El Paso and Mexico City and one between Fort Worth 
and Mexico City, using Douglas DC-3 equipment. Although 
authorized to conduct unlimited day-and-night instrument and 
over-the-top operations, American has limited its service to day-_ 
light hours. In this operation American’s load factors increased 
from 31.6 percent for the last 4 months of 1942 to 74.6 per¬ 
cent for the calendar year 1943 and 83 percent for the first 5 
months of 1944. Passenger traffic has been almost equally di¬ 
vided between the west leg from El Paso and the east leg from 
Fort Worth. Cargo loads have increased from an average of 13 
pounds of express and 12 pounds of mail per mile during the 
first 4 months of 1942 to 88 and 39 pounds, respectively, for 
1943. The first 5 months of 1944 showed a further increase 
in cargo carried. A second round-trip schedule between Dallas 
and Mexico City was started on August 10, 1944. American 
. projx>ses to continue use of DC-3 aircraft on this route until the 
DC-4, the DC-6, or other larger and more modern equipment 
becomes available. It estimates that postwar operations can be 
conducted at a profit with mail pay at 60 cents per ton-mile. 

Braniff contends that historically it and Eastern have been the 
only' Domestic carriers having an interest in service to Mexico 
City and that until the establishment of American’s Mexico City 
route. United States service- was provided only through connec-' 
tions between Braniff, Eastern, and Pan American at Browns¬ 
ville. Braniff argues that the grant of a permanent certificate to 
American will result in substantial diversion of traffic and revenue 
from its system. It asserts that the adverse effects have not 
been fully apparent during the period of American’s operations 
because wartime conditions resulted in capacity loads for all 
carriers. On the basis of traffic data from October 1, 1940, to 
September 30, 1942, it estimated that as a result of American’s 

** When American received It* Mexican permit, airways facilities in Mexico were not 
comparable to standard airways wltbln tbe United States. American Installed the necessary 
radio-telegraph equipment to provide radio communications betwoen all fields served by 
American and to provide for communication! between Mexico and Fort Worth. To provide 
communications between aircraft and ground stations, radio-telephone equipment was 
Installed at each airport and emergency field. CAA type radio ranges were Installed at 
Mexico City, Guerrero, Victoria, and Monterrey to permit flights under instrument condi¬ 
tions. A radio-marker beacon was Installed at the Actopan emergency field. American 
constructed a landing field at Monterrey consisting of two 100-foot-wlde-hard-surfaced run¬ 
ways—one 4,300 feet and the other 4,830 feet in length—and three dirt landing strips, as 
well as beacons, boundary range, contact, and obstruction lights. It also constructed a 
terminal building and a hangar and service building at Monterrey. Intermediate fields 
were constructed at Victoria and Guerrero with the necessary landing strips and lighting. 

=5 The agreement between American and American Airlines de Mexico, 8. A., dated 
September 1, 1942. was submitted to tbe Board under section 412 of tbe Act and was 
approved Sept. 2, 1943 (Order No. 2429). 
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operations its revenue could be cut by $557,430 per annum, or 
about 23.92 percent of its total passenger revenue. • It further 
estimated that the actual diversion would be at least 50 percent 
of this amount. Clearly the continued operation of American's 
Mexico City route will result in a loss of some Mexico City traffic 
previously carried by Braniff. Also the continuance of Amer¬ 
ican’s Mexico City operation will result in that company obtain¬ 
ing some traffic which would otherwise move over the routes of 
Eastern and Pah American. It is necessary therefore to weigh 
the adverse effect of the American service upon other carriers 
in the light of the benefits accruing to the public from the pro¬ 
posed service. 

• ** 

American’s record of operation under its wartime certificate 
is excellent. During this period it has maintained an efficient 
service and has developed a substantial volume of traffic between 
the United : States and Mexico. It has thus demonstrated its 
ability to develop the traffic potential of routes between these 
countries. , * 


' Approval of the American application to. make permanent its 
certificate authorizing service between Fort Worth-Dallas and 
Mexico City would make possible a single-carrier direct service 
for many of the major traffic-producing areas of the country^ 
American has an extensive sales organization, with stations, ticket 
offices, and traffic agents located in many of the largest traffic- 
generating points in the country. With these facilities it is pos¬ 
sible to put forth promotional efforts toward the development of 
traffic to and from Mexico City which should result in a maximum 
development of the traffic potential between these United States 
cities and Mexico. This factor will ordinarily carry more influ¬ 
ential weight in cases involving international air transportation 
than it would deserve in the domestic field in view of the differ¬ 
ence in problems presented in the two fields of air transportation. 

The extension of Braniff from Laredo to Mexico City, as herer 
inafter provided, will place that company in a position to attract 
to its system traffic to Mexico from points noncompetitive with 
American and to compete with American for a share of the traffic 
from competitive points. The extension of Eastern from New 
Orleans to Mexico City will enable that company to share in the 
heavy volume of traffic moving from the east. Similarly the 
extension of Pan American from Brownsville to Houston should 
make possible an effective connecting service between Pan Amer¬ 
ican and Chicago and Southern. . > 


Weighing the foregoing factors, we conclude that the puhJic 
convenience and necessity require the service proposed by Amer¬ 
ican between Fort Worth-Dallas, San Antonio, Monterrey, and 
Mexico City. 

In support of its contention that it should be permitted to serve 
San Antonio without restriction, American asserts that 40 per¬ 
cent of all air traffic to and from that city is to and from points 
on American’s system. However, we do not believe that the serv¬ 
ice to the public would be so improved as to justify the additional 
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diversion which BraxrifTs system would suffer by eliminating the 
restriction. We shall therefore authorize; American to serve San 
Antonio as an intermediate point between Fort Worth-Dallas and 
Monterrey, subject to the condition that service to San Antonio 
shall be provided only on flights originating or terminating at 
Mexico City and at Fort Worth-Dallas, or points north of Fort 
Worth-Dallas. 

Several applicants seek routes between Miami and Mexico City. 
The historical volume of traffic between these points is quite light. 
Pan American carrying in 1941 only six passengers per day be¬ 
tween Havana and Merida, of which only three were destined to 
or had their origin in the United States. The 1938 traffic data 
indicate that only 7 percent of the total United States^Mexico 
traffic moved between Florida and Mexico. - In view of the rela¬ 
tively small volume of traffic, we cannot find that the public 
interest requires the establishment of such a route at this time. 

Pan American, Eastern, and Chicago and Southern have ap¬ 
plied for routes from New Orleans and Houston to Mexico City. 
The air traffic from the eastern part of the United States has 
historically moved via the Brownsville gateway utilizing Eastern, 
Braniff (by connection with American at Fort Worth-Dallas), 
and Pan American. Traffic data for the year 1938 indicate that 
there were approximately 36 passengers daily in each direction 
moving between the North Atlantic and Middle Atlantic States 
and Mexico. During the same period there were about three 
passengers daily in each direction between the South Atlantic 
States and points in Mexico and 16 passengers daily between the 
North Central States and Mexico. If they all moved by air these 
passengers, under the present pattern of permanent certification, 
would be required to utilize the Brownsville gateway. 

The Board is instructed by the Act to provide the country with 
that pattern of air transportation which is best adapted to the 
present and future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the national 
defense. It is inevitable that the growth of air transportation 
will affect the existing services and gateways. 

Brownsville has been an international gateway because of its 
border location rather than because of its commercial importance 
or its ability to generate a substantial volume of traffic. 

Houston is a large city and has a substantial traffic-generating 
capaaity. In addition, it is a focal point for transportation fa¬ 
cilities and has excellent accommodations for passengers who 
may have missed connections or who may be required to wait over 
because of weather conditions. Houston is served by Eastern, 
Chicago and Southern, Braniff, and Essair, and each of these 
carriers will afford excellent connecting service for passengers 
originating at interior points and destined for points in Mexico 
served by Pan American. Extension of Pan American from 
Brownsville to Houston involves an authorization of only 314 
additional route miles, and although such a service will parallel 
the routes of Braniff and Eastern between these points and result 
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in some diversion of traffic now carried by these companies to 
Brownsville for connections with Pah American,- we find that 
Houston is better suited to serve as an international gateway 
and that the public convenience to be served outweighs the diver- 
sional effect upon Braniff and Eastern. We do not believe, 
however, that Pan American should be permitted to divert local 
domestic air traffic between Brownsville on the one hand and 
Corpus Christi and Houston on the other, and our amendment 
of its certificate will contain a restriction which will prevent this 
carrier from engaging in traffic of this type. 

As has been pointed out. Eastern and Chicago and Southern 
are also applicants for routes from Houston to Mexico City. The j 
extension of BranifFs route from Laredo to Mexico City will meet 
the traffic needs of the midwestern area while the extension of 
Eastern's service from New Orleans to Mexico City will serve the 
eastern seaboard. Under the circumstances there is no justifica¬ 
tion for extension of Eastern or Chicago and Southern from 
Houston to Mexico City duplicating Pan American between these 
points. . We find therefore that the public convenience and neces¬ 
sity do not require these routes. 

Direct service is also proposed between New Orleans and Mex¬ 
ico City by Pan American, Eastern, and Chicago and Southern. 
The establishment of a direct route between these points would 
involve an authorization of approximately 928 new route miles 
and would effect a saving of approximately 160 miles oyer the 
present connecting service from New Orleans via Brownsville or 
via Houston under our authorization herein. A similar saving 
would be achieved for passengers from points in the east, such as 
Boston, Mass., New York City, and Washington, D. C., destined 
to Mexico City through the Brownsville gateway. The proposed 
route would be about 281 miles shorter than American's service 
authorized herein via Fort Worth and Dallas. Such a route con¬ 
sidered in connection with existing routings from New Orleans to 
the northeast would constitute the most direct air route between 
the eastern seaboard and Mexico City. Data with respect to the 
historical flow of traffic between the United States and Mexico 
City, hereinbefore referred to, show that the northeastern and 
Middle Atlantic areas of the United States have developed almost 
33 percent of the total traffic to Mexico and that the South At¬ 
lantic and Florida areas developed about 9 percent. While we 
recognize that the establishment of a direct route from New Or¬ 
leans to Mexico City will result in diverting a substantial portion 
of the traffic, heretofore carried by existing routes via the Browns¬ 
ville gateway, this fact is outweighed by the benefits which would 
accrue through the establishment of a more direct service. We 
therefore find that the public convenience and necessity require 
the establishment of a direct route between New Orleans and 
Mexico City. 

There is, however, no justification at the present time in au¬ 
thorizing more than one United States air carrier to operate 
between these points. It is therefore necessary to determine 
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which of the three applicants before us would best meet the public 
interest. As has been indicated, the primary benefit which will 
accrue for this route is the establishment of direct service between 
Mexico City and the east. Neither Chicago and Southern nor 
Pan American is in a position to meet this need to the same extent 
as is Eastern. The Chicago and Southern system serves primar¬ 
ily the mid western area along the Mississippi Valley while Pan 
American's service would not extend north of New Orleans. 
Eastern on the other hand operates an extensive route system 
serving all of the major cities of the east, including such impor¬ 
tant metropolitan centers as Boston, New York, Philadelphia, 
Baltimore, Washington, Atlanta, Ga., and Birmingham, Ala. The 
selection of Eastern would make possible the operation of a single- 
carrier service between Mexico City and virtually all of the major 
traffic generating areas of the east. 

Manifestly, the certification of Eastern to provide this service 
will have a serious diversional effect upon Pan American's route 
between Brownsville and Mexico City. . A substantial part of the 
eastern traffic to and from Mexico City heretofore interchanged 
between Pan American and Eastern at Brownsville will be di¬ 
verted to the new route. In all probability, this will mean a loss 
of more than 50 percent of the traffic heretofore carried by Pan 
American and this fact, coupled with the proposed extension of 
Braniff to Mexico City and the establishment of American's tem¬ 
porary route from Fort Worth-Dallas, will largely limit Pan 
American to the carriage of through traffic moving to points south 
of Mexico City and to traffic generated at Brownsville, Corpus 
Christi, and Houston areas and connecting traffic at Houston. 
r In the present instance, therefore, we are presented with the 
choice between two courses. One would inflict a substantial di¬ 
version upon a particular route of Pan American while it served 
the public convenience and necessity of a large section of the 
United States which contributes a very large and substantial 
traffic to Mexico; the other would preserve the Brownsville-Mexico 
City route of Pan American against diversion and deny the public 
convenience which would be accomplished by the extension of the 
eastern system from New Orleans to Mexico City. The public 
interest must control our decision in choosing between these two 
alternatives. In view of the fact that the extension of Eastern 
will be affecting a route of Pan American which is primarily local 
in character and will have no material effect on Pan American's 
long-haul services, we conclude that the overriding public interest 
which will be served by the establishment of a single-carrier 
service by Eastern should be controlling in the present instance. 
Traffic destined for points in Central America from the heavy 
traffic generating areas of the East will continue to utilize the- 
more direct service afforded by Pan American between New Or¬ 
leans and Guatemala City. We find therefore that the public 
convenience and necessity require service between New Orleans 
and Mexico City by Eastern and do not require that such route be 
operated by either Chicago and Southern' or Pan American. 
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Braniff is an applicant for a route from Laredo to Mexico City 
via.Monterrey:. In-support of its application it emphasizes the 
importance of. Nuevo Laredo as a gateway for international traf¬ 
fic into Mexico. For the. first 10 months of 1943, 43 percent of 
Mexican exports and 46 -percent of all Mexican imports flowed 
through this city and during recent years more than 60 percent 
of -United States tourists entering Mexico have used the Nuevo 
Laredo gateway. / 

Historically Braniff has substantial interests in the Mexican 
travel through Its connections; at Brownsville with Pan American 
and more recently through its connections with CMA at Nuevo 
Laredo. Approval of Bramffs proposal would provide a through 
service connecting .Mexico City with the cities of Texas served by 
Braniff. The importance of Texas as a source of travel to Mex¬ 
ico is demonstrated by data showing that in 1942 about 52 per¬ 
cent of the total traffic movement between the United. States and 
Mexico was .generated in/Texas. Braniff would compete with 
American for traffic from Fort Worth-Dallas and San Antonio and 
would, provide service for 10' other cities of Texas. The Braniff 
service to Mexico, of course would be competitive with that Of 
American from the Chicago, HI., area. . In addition, it would pro¬ 
vide a direct single-company service from Colorado points and 
from Kansas City which would not be available over American. 
We find therefore that the public convenience and necessity re¬ 
quire service by Braniff between Laredo, Tex., and Mexico City, 
via Monterrey. 

Pan American and Western seek authority to conduct opera¬ 
tions between Los Apgeles and Mexico City, Western proposing 
a stop at La Paz, Mexico, and Pan American a nonstop operation. 
The western-leg of American's Mexican-route, extending from El 
Paso to Mexico City via Monterrey, will also provide service be¬ 
tween Los Angeles and Mexico City via its route No. 4 to El Paso. 

At the present time the only direct service between Los Angeles 
and Mexico City is provided by Compania Mexicans de Aviacion 
(CMA), a Mexican company organized and largely owned by Pan 
American. This company has conducted operations between 
these points since 1936 pursuant to a permit issued by the Secre¬ 
tary of Commerce. It, was issued a grandfather permit by the 
Board on May 29, 1941, authorizing service between Mexico City 
and Los Angeles via Hermosillo, Mazatlan, and" Guadalajara, 
Mexico. 26 

The record indicates that there is a substantial community of 
interest between California and Mexico City which would be 
served by the inauguration of a direct service by a United States 
air carrier between these points. . The Overseas Air Service Pat¬ 
terns study shows that 31 percent of the travel from the United 
States to Mexico originates in the northwestern and southwestern 
sections of the country and would flow through the Los Angeles 

gateway. Of this traffic 27 percent was from the southwestern 

; . :. ■. i • 

* Compania Mex. dc Aviacion, Loo Angeles-Xoxicp City Op., 2 CJLB. 714 (1941) H 
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section. The record also shows that Los Angeles led among the 
cities of the United States in the exchange of telephone calls with 
Mexico City, that California was second in the number of tourist 
cards issued in 1940 for travel to Mexico and second among 
States from the standpoint of permanent residents to whom pass¬ 
ports were issued for.Latin American travel. ' S 

The Overseas Air Service Patterns study indicates that on the 
basis of 1938 travel data about 43 passengers per day would use 
the Los Angeles gateway for travel to Mexico City. Pan Ameri¬ 
can estimates that an average of almost 100 passengers per day 
may be expected to utilize the direct service. The foregoing data 
are convincing that the public convenience and necessity require 
direct service by a United States air carrier between Los Angeles 
and Mexico City, and We so find. 

The American route meets a public need in providing service 
connecting the important cities of Arizona and New Mexico with 
Monterrey and Mexico City, with which they have a substantial 
community of interest, and in providing an indirect service be¬ 
tween Los Angeles and Mexico City.! This route will also provide 
service through connections at El Paso for the cities served by 
Continental north to Denver. In view of our approval herein¬ 
before of American’s Fort Worth-Dallas-Mexico City route, serv¬ 
ice to El Paso will involve only the 660 new route miles between 
that city and Monterrey. No additional stations or other instal¬ 
lations will be required for this service. We find that the El 
Paso-Monterrey-Mexico City service of American is required by 
the public convenience and necessity. However, we are unable 
to agree with the contention of American that this route will meet 
the public need for a direct Los Angeles-Mexico City service. The 
direct route between these cities is 1,564 miles as compared with 
2,095 for American under instrument conditions and 1,870 under 
day-contact conditions. 

The Board (Member Lee dissenting in favor of Western) con¬ 
cluded that Pan American should be issued a certificate author¬ 
izing service between Los Angeles and Mexico City effective for 
a period of 2 years to become unlimited upon fulfillment of certain 
conditions. 27 In view of the President’s determination with re¬ 
spect to this route, an appropriate order will be entered directing 
the issuance of a certificate to Western authorizing service be¬ 
tween Los Angeles and Mexico City, via San Diego and La Paz. 


SERVICE TO BERMUDA 


•vri 


Pan American holds a certificate authorizing operations be¬ 
tween New York and Bermuda. In addition it is authorized by 
its transatlantic certificate to make an intermediate stop at Ber¬ 
muda on its route to Europe when weather conditions necessitate. 
British Overseas Airways Corporation holds a permit from the 

■'ll before the expiration of the 2-year period the Board found that Pan American did 
not control a foreign air carrier operating over this route, the certificate was to remain in 
effect without limitation as to Its duration. v v ' 
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Board authorizing it to engage in air transportation between New 
York and Bermuda. Prior to the war these companies were en¬ 
gaged in air transportation between these points. ; j 

In the present proceeding Colonial, American Overseas, AGWI, 
and Mooremack have filed applications seeking authority to 
provide service between the United States and Bermuda. The 
Colonial application contemplates establishment of service to 
Bermuda from New York and Norfolk. American Overseas seeks 
a certificate authorizing service between New York and Bermuda. 
The AGWI and Mooremack applications contemplate service to 
Bermuda as a part of their proposed operations to points in the 
Caribbean area and South America. 

There has always been a substantial community of interest 
between Bermuda and the United States, the location and climate 
of the Islands lending themselves particularly to the tourist traf¬ 
fic. This interest has resulted in a relatively heavy movement of 
passenger traffic as indicated by the fact that in 1938 the sea 
passenger traffic between the United States and Bermuda was 
approximately 115,000, almost one-third of the total United States 
sea passenger traffic to all Caribbean and Latin American coun¬ 
tries. This figure does not include the cruise traffic touching 
Bermuda, which in 1938 amounted to 25,000 persons. 

Pan American objects to the certification of additional United 
States air carrier service from the United States to Bermuda on 
the ground that the potential volume of traffic between these 
points is not sufficient to support the operation of such a service 
and at the same time insure the. utilization of large, fast, eco¬ 
nomical aircraft. Pan American argues that, as Bermuda is a 
British possession, it is certain that a large part of the traffic to 
be carried between the United States and Bermuda will utilize the 
services of the British carrier and that there is insufficient traffic 
to justify an additional service. It contends that the potential 
volume of traffic to Bermuda is necessarily limited by the hotel 
facilities available and that the travel being almost entirely rec¬ 
reational it is highly seasonal. ' Data were submitted of record to 
show that the volume of sea traffic in August was more than four 
times as great as that in November and nearly three times as 
great as that in December and January. While it is true that in 
the past there have been extreme seasonal fluctuations in the 
movement of traffic to Bermuda there is every indication that 
with the improvement of transportation Bermuda will become of 
increasing importance as a year-around resort. 

Although Pan American holds a local certificate authorizing 
service between the United States and Bermuda and operates 
local flights between these countries the operations of this carrier 
are of a world-wide nature and its Bermuda service constitutes a 
relatively small segment in a larger operation. 

The record shows that the 1941 volume of air traffic between 
the United States and Bermuda amounted to only about 5 percent 
of the total 1938 sea-air traffic as compared to 35 percent for the 
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Caribbean and Latin American areas.These data indicate that 
the air traffic of the Bermuda route has hot been fully developed 
by the existing air services." Such a development, we believe, can 
be attained only through the maintenance of a system of vigorous 
competitive services provided by a United States air carrier. The 
establishment of frequent, fast, and economical service by air 
should result in substantial increases in the number of annual 
visitors to Bermuda. The estimates submitted in the record in 
this case vary widely* Pan American estimated that there would 
be a total of 72,000 passengers outbound by air per year to Ber¬ 
muda, American Overseas estimated 39,000 passengers, and 
AGWI estimated 23,031 passengers.. It is of course impossible to 
predict with any accuracy what the future may see with respect 
to air traffic between any two points. However, we are convinced 
that the volume of traffic which will be developed in the future 
will be sufficient to justify the operation of an additional United 
States air carrier between the United States and Bermuda. 

Although historically the bulk of the traffic for Bermuda has 
originated in the area which would be most advantageously served 
through the New York gateway there is a substantial area with a 
large traffic potential which would be provided an improved serv¬ 
ice by a route originating at Washington, IX C. This city is about 
830 miles from Bermuda and the establishment of a direct service 
would not only result in a substantial mileage saving over New 
York for traffic originating in the city but also for traffic origi¬ 
nating in the States of Delaware, Maryland, Virginia, West Vir¬ 
ginia, Illinois, Indiana, Kentucky, Missouri, and the southeastern 
States. Historically this area has developed about 7.36 percent 
of the Bermuda traffic. In view of the foregoing considerations 
we find that the public convenience and necessity require service 
by a United States air carrier between Washington and Bermuda. 

Although AGWI’s plan of operation contemplates operation of 
local New York-Bermuda flights both this company and Moore- 
mack applied for authority to render service between New York 
and Bermuda as a part of their proposed operations to the Carib¬ 
bean area and to South America. For reasons hereinafter set 
forth we have concluded that the public convenience and necessity 
do not require the services thus proposed nor are we able to find 
that the operation of the approximately 800 miles involved in the 
rpute between New York and Bermuda is of sufficient scope to 
permit its award to either of these companies as an independent 
operation. The primary importance of establishing additional 
service between these points is in meeting the needs for a local 
New York-Bermuda service. One of the arguments by American 
Overseas in support of its proposed service to Bermuda is the im¬ 
portance of this point in connection with its overseas operations. 
American Overseas would necessarily be primarily interested in 
the development of its long-haul service to European points and 
we believe therefore that the additional United States service 
should be placed in the hands of a company whose interest will 
be devoted primarily to the development of the local traffic. *• o 
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Colonial, the only other applicant for service between the United 
States and Bermuda, is presently authorized to operate between 
Montreal and Ottawa on the one hand and New York and Wash¬ 
ington on the other via various intermediate points in the United 
States. The award of a Washington-Bermuda route to Colonial 
would enable that company to provide through single-company 
service capable of handling the substantial volume of traffic mov¬ 
ing between the Canadian points and Bermuda. The record 
shows that in 1937, 14 percent of Bermuda’s trade was with Can¬ 
ada and 43.1 percent was with the United States. Colonial is a 
comparatively small carrier whose operations have been limited 
to providing service between this country and Canada; and it has 
experience in the movement of international traffic through its 
Canadian operations. Although Colonial did not specifically ap¬ 
ply for authority to conduct operations between Washington and 
Bermuda, it has filed an application for a route between coter¬ 
minals New York and Norfolk, and Bermuda. Its application 
contains a provision that it is subject to such additions, extensions, 
modifications, and alterations as the Board may find the public 
convenience and necessity to require, and via any intermediate 
point or points along or near the routes proposed by the Board. 
Under this provision it is clear that the Board is empowered to 
grant the route to Colonial. We find therefore that the public 
convenience and necessity require the establishment of service 
between Washington and Bermuda by Colonial and that it is fit, 
willing, and able to provide this service. 

The Board (Member Lee dissenting in favor of the certification 
of Colonial between New York and Bermuda) found that the 
public convenience and necessity did not require service by an 
additional United States air carrier between New York and Ber¬ 
muda. As heretofore stated, the President has determined that 
such a service should be established. The reasons set forth above 
as a basis for our selection of Colonial for the Washington-Ber¬ 
muda route over other applicants apply with equal force to the 
New York-Bermuda service, and we shall therefore enter an ap¬ 
propriate order directing the issuance of a certificate to that car¬ 
rier authorizing such service. 

• i 

i 

CARIBBEAN ROUTE PATTERN 

Caribbean service .—The Caribbean area, embracing the Lesser 
and Greater Antilles, Venezuela, and Colombia on the north coast 
of South America and the countries of Central America including 
the Canal Zone, affords the most promising field fn this proceed¬ 
ing for the early expansion of air transportation. Air transport 
has unusual advantages in speed and flexibility over surface trans¬ 
port. Expanding economic and cultural relations insure a con¬ 
tinued growth in travel and trade. As previously pointed out, 
approximately 38 percent of the total international travel between 
tiie United States and Latin America is in the Caribbean area and 
about 80 percent of that travel is of United States origin. 

6 C.A.B.—857 
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Pan American is now the only certificated United States air 
carrier conducting operations in this area. It operates between 
Miami and Port of Spain, Trinidad, via points in the Greater and 
Lesser Antilles; between Miami and Merida via Havana, Cuba; 
between Miami and Balboa, C. Z., and Barranquilla, Colombia, 
via Cienfuegos, Cuba, and Kingston, Jamaica, and between Ciudad 
Trujillo, Dominican Republic, and La Guaira, Venezuela. Pan 
American also holds a temporary certificate for service between 
New Orleans and Guatemala City, via Merida. At Guatemala 
City this service connects with its route from Mexico City to the 
Canal Zone. An extension of this route from the Canal Zone 
follows the north coast to Port of Spain where a connection is 
made with the line extending down the east coast of South 
America. 

There are numerous proposals for the establishment of new 
service between the United States and the Caribbean area. Some 
applicants propose service from Atlantic seaboard points, includ¬ 
ing New York, Washington, Norfolk, Charleston, and Miami, to 
Nassau, the Bahamas, San Juan, other points in the Caribbean, 
and the north coast of South America. Additional service is also 
sought from Atlantic coastal points to Balboa, via alternate routes 
utilizing Miami, Nassau, or points in the Caribbean as interme¬ 
diate stops, and new services are also proposed from the Gulf 
coast cities of Tampa, New Orleans, and Houston to Central 
America, the Canal Zone, and to Havana and San Juan. 

Havana, San Juan, and Balboa are focal points around which 
the various proposals center. Havana has historically been im¬ 
portant for United States travel and trade. San Juan and Balboa 
are points in United States territory and, therefore, develop a 
substantial traffic volume to the United States. Balboa is also an 
important traffic point by reason of its strategic location in the 
Panama Canal Zone. San Juan, the most important city on the 
island of Puerto Rico, has close commercial and governmental re¬ 
lationships with this country, which require convenient, rapid 
transportation. Traffic data, previously cited, disclose that in 
1938 there were 13,680 first-class and cabin-class sea passengers 
Detween the United States and Puerto Rico, and 1,306 air passen¬ 
gers. In 1941, there were 4,182 air passengers. The wartime cur¬ 
tailment of surface transportation contributed to a substantial in¬ 
crease in traffic; 13,449 passengers traveled by air between the 
United States and San Juan during the first 11 months of 1943. 
The first-class mail movement between the United States and 
Puerto Rico also reflects a substantial community of interest. A 
total of 135,001 pounds of first-class mail and 45,276 pounds of 
air mail moved between the United States and Puerto Rico during 
the year ended June 30, 1940. 

The importance of New York as a source of travel to the Latin 
American area has been clearly demonstrated. Passport data 
indicate that approximately 42 percent of the total traffic to Latin 
America originates in the North Atlantic and Middle Atlantic 
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States. 28 Analyses of hotel registrations indicate that about 65 
percent of the traffic to San Juan originates in the North Atlantic 
and Middle Atlantic States. The present route between New Yqrk 
and San Juan via Miami is 2,209 miles and involves a change of 
carriers. The direct flight distance is 1,612 miles, a difference of 
597 miles. 

The historical volume of traffic between New York and San 
Juan and the general co mmuni ty of interest between Puerto Rico 
and the northeastern United States lead to the conclusion that a 
direct service is required to meet a public need. If operated in 
conjunction with the present service from San Juan to Rio de 
Janeiro and Buenos Aires, via Port of Spain, this route would 
also effect a substantial saving in mileage and time between New 
York and points south of San Juan. 

Eastern objects that the establishment of a direct route between 
New York and San Juan would have a destructive diversional 
effect upon its Boston-Miami route. No detailed estimates with 
respect to the extent of potential diversion were submitted. An 
exhibit was submitted showing that for the three months of May, 
June, and July, 1944, 12,548 passengers boarded Eastern’s planes 
at Miami; 3,438, approximately 27 percent, were received from 
Pan American. Traffic from Havana, the Bahamas, the Canal 
Zone, Kingston, and Barranquilla would not be subject to diver¬ 
sion as a route via Miami would provide a more direct routing. 
Likewise traffic from the Caribbean region destined for points on 
the Eastern system south of New York such as Atlanta and Sa- - 
vannah, Ga., Charlotte, N. C., Birming h a m , Ala., Memphis, Tenn., 
and Louisville, Ky., would not be subject to diversion. Even 
though some diversion will undoubtedly be suffered by Eastern 
as a result of the establishment of a direct New York-San Juan 
route, the substantial public benefits in the form of improved 
service to the traveling public are so great as to be compelling. 
We find, therefore, that the public convenience and necessity Re¬ 
quire the establishment of a route between New York and San 
Juan. 

Washington, Philadelphia, Norfolk, and Charleston have also 
been proposed as points to be included on routes to Latin America. 
Evidence with respect to the economic characteristics of these 
cities and data bearing upon their traffic characteristics have been 
set forth hereinbefore. 28 As pointed out above, the principal Ob¬ 
jective of the direct service between New York and San Juan is 
to obtain a saving of almost 600 miles on the flights between these 
points accommodating the very substantial volume of traffic gen¬ 
erated in the New York area and the area which would be served 
through the New York gateway. The inclusion of the additional 
' points proposed would, of course, result in reducing the time sav¬ 
ing on flights between New York, San Juan, and South America, 


» These passport data relate to all of Latin America. They, of course, are not a reliable 
Index to travel to Puerto Rico because passports are not required of United States citizens 
visiting the Island. 

3 Pages 874 and 875. 
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not only because of the additional time required to make the stops, 
but also because of the additional mileage involved. 80 

As previously noted the record indicates that approximately 42 
percent of the traffic moving to San Juan or the area to the south 
has its origin in the Northeastern and Middle Atlantic States and 
would be served through the New York gateway. Only about 5 
percent of the traffic moving between the United States and San 
Juan and points beyond in Latin America is developed in the 
South Atlantic States and Florida, with only about 3 percent de¬ 
veloped in the South Atlantic area. Traffic from other areas 
would in all probability move through the Houston, New Orleans, 
or Miami gateways. Other data of record showing hotel registra¬ 
tions in San Juan indicate that an even greater portion of the 
traffic volume moving between the United States and San Juan 
is developed in the North and Middle Atlantic States area. 

We do not believe that the traffic volume which would be bene¬ 
fited by the inclusion of additional stops on the New York-San 
Juan route is sufficient to justify the additional time and mileage 
which would be involved. Philadelphia and Washington will be 
afforded improved service to San Juan and South America through 
connections at New York with the new route granted to Pan 
American. There are at present two carriers operating between 
Washington and New York via Philadelphia providing numerous 
schedules. Norfolk and Charleston will be provided service to 
San Juan and points beyond by National to Miami where con¬ 
nections will be made with Pan American or to Havana where 
connections will be made with another service authorized herein 
to San Juan and other Caribbean points. Charleston will also be 
afforded service by Eastern to Miami. Accordingly, we find that 
the public convenience and necessity do not require designation 
of Philadelphia, Washington, Norfolk, and Charleston as inter¬ 
mediate points on this route. 

Applications for additional service between Miami and San 
Juan were denied by the Board (Member Lee dissenting in favor 
of National), but in view of the determination of the President 
with respect to this route, an appropriate order will be entered 
directing the issuance of a certificate to Eastern authorizing that 
carrier to operate between Miami and San Juan. 

Havana is a very important point for United States traffic. 
Prior to the war air traffic between the United States and Havana 
was more than four times greater than that between the United 
States and any other city in Latin America. From 1940 to 1941, 
the Miami-Havana traffic averaged 146 passengers per day. In 
the year 1938, 122,291 first-class and cabin-class passengers and 
31,223 air passengers traveled between the United States and 
Cuba. These figures do not include cruise passengers. In 1941 
there were 55,622 air passengers between the United States and 
Cuba. Mail data also show a substantial community of interest 


»Inclusion of Philadelphia would Increase the distance between New York and San Juan 
about 60 miles, Norfolk 100, Washington 170, and Charleston 360. 
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between the United States and Cuba: some 222,920 pounds of 
first-class mail moved by sea and 41,110 pounds by air to Cuba in 
the year ended June 30, 1940. 

The only United States air service between Miami and Havana 
is provided by Pan American on its route to Merida. In view of 
the substantial volume of traffic moving to Havana and the close 
relationship between Cuba and the United States, we conclude 
that additional direct United States service from Miami to Ha¬ 
vana is required by the public convenience and necessity. 

Direct service is also proposed between Tampa and Havana. 
The community of interest which Tampa has with Havana and 
other Caribbean points has already been cited. In addition, a 
direct route between Tampa and Havana would be of substantial 
benefit to passengers traveling from the eastern seaboard to Ha¬ 
vana. These passengers naturally flow through Jacksonville, and 
a Jacksonville-Tampa-Havana routing would effect a saving for 
them of 47 miles over the present Jacksonville-Miami-Havana 
routing. More than 60 percent of the traffic moving from the 
United States to Havana originates in the North Atlantic ahd 
Middle Atlantic States and would thus be benefited by the pro¬ 
posed Tampa-Havana route. The proposed route is only 338 miles 
long as compared to 433 miles for the present Tampa-Miami-Ha- 
vana routing. This saving of 95 miles would benefit traffic from 
the North Central States, which originate about 21 percent of tie 
traffic moving from the United States to Havana. In view of these 
substantial benefits, we find that the public convenience and neces¬ 
sity require the establishment of a direct route between Tampa and 
Havana. The Board of County Commissioners of Pinellas County, 
Fla., intervened to urge that the Pinellas County Airport be 
designated as a point to be served on routes to the Caribbean area 
and South America. Exhibits were introduced purporting to 
show the convenience of this airport to the Tampa area, including 
St Petersburg'and Clearwater. However, it is not the policy of 
the Board to prescribe in its certificates of public convenience and 
necessity the particular airport to be used by a carrier in provid¬ 
ing the service required by the certificate. The choice of airport 
is a matter for determination by the carrier subject to compliance 
with the provisions of section 238.4 of the Board's Econonjiic 
Regulations. ' 

Service is also proposed to Havana from Houston and New 
Orleans. These proposals must be considered in conjunction with 
the proposals to extend service from these points through the 
Caribbean islands to San Juan. Traffic from Houston, New Or¬ 
leans, and points which would be served through these gateways 
must now move through Miami for connections with Pan Amer¬ 
ican to either Havana or San Juan. It is here proposed that a 
route be established between Houston and New Orleans and San 
Juan via Havana and other important points in the Antilles! 

In the New Orleans-Gicaterndla case 81 we had under considera- 


c Pan Am. Airways ct at.. New Orleans-Gvatemdla, 4 CJLB. 161 (1943). 
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tion applications for the establishment of service between New 
Orleans and Havana. Upon the facts of record then before* us we 
concluded that the public convenience and necessity did not re¬ 
quire the proposed r direct service between New Orleans and 
Havana. 

We are here considering a proposed New Orleans-Havana serv¬ 
ice in the light of the substantially changed conditions in air trans¬ 
portation to which reference has already been made. - In our prior 
opinion we were considering only the establishment of service 
between New Orleans and Havana. The present proceeding in¬ 
volves the establishment of a comprehensive new route pattern 
providing service between Houston and New Orleans on the one 
hand, and Havana with two branches diverging from that point, 
.one to Camaguey, Cuba; Port-au-Prince, Haiti; Ciudad Trujillo, 
Dominican Republic, and San Juan, P. R., and the other to King¬ 
ston, Jamaica; Aruba and Curacao, Netherlands West Indies, and 
Caracas, Venezuela. The'proposed New Orleans-Havana service 
would effect a saving of about 360 miles with respect to traffic 
originating in the Houston and New Orleans areas and about 100 
miles for traffic from the St. Louis area. , In conjunction with 
Mid-Continent’s route between Kansas City and New Orleans, the 
proposed route would save more than 250 miles on traffic from the 
Kansas City area. Considerable evidence was introduced as to 
the importance of San Juan in relation to the Gulf Coast ports and 
the desirability of establishing direct air connections from San 
Juan to Houston and New Orleans and other points which would 
be served through these gateways. The volume of passenger 
traffic between New Orleans and San Juan in the past has not 
been large. In 1938 only 946 passengers moved by sea between 
San Juan and Gulf coast ports, of which only 723 were first-class 
or cabin-class passengers. In 1939 there were 1,480 passengers 
between San Juan and the Gulf coast, of which 1,051 were first 
class or cabin class. Although the volume of passenger traffic 
between New Orleans and San Juan amounted to only about 6 
percent of the total traffic between San Juan and the United States, 
about 32 percent of the total freight traffic between the United 
States and Puerto Rico moved through Gulf ports. 32 .. - 

While the historical travel volume has not been large, we believe 
that a direct service between New Orleans and the Antilles would 
develop a substantial volume of passenger traffic which has pre¬ 
viously moved through other gateways because of inadequacy of 
surface facilities. The New Orleans gateway would provide im¬ 
proved service from the northwestern, southwestern, and south 
central sections of the United States. Analysis of sea and air 
travel for 1938, allocated according to passport data, indicates 
that an average of 20.21 passengers daily would utilize the New 

■ I ' 1 - 

** The decrease la steamship travel between New Orleans and Havana may be explained 
by the substantial redaction In the service provided by the steamship companies. After 1932 
the United Frnit Company, which-operated between New Orleans and Havana, reduced Its 
schedules from two per week to one per week, and services by other carriers operating In 
this: trade were withdrawn. Also Havana is served as an Intermediate point on a long-haul 
operation, and as a consequence the development of the Havana passenger trade has not 
been as Intensive as would otherwise he the case. 
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Orleans gateway outbound to Cuba, the Antilles and the east coast 
of South America. A study of the hotel registrations at Havana 
indicates that the potential travel on the New Orleans-Havana 
segment may be greater than is indicated by the passport data. 

Houston, which is here proposed as a terminal for routes to 
Havana and San Juan, is important not only as a gateway but Also 
as a source of traffic. 33 Houston lies 317 air miles west of New 
Orleans on Eastern's route No. 5, and although service to the 
Antilles could be provided through connections at New Orleans 
with the new route, that would involve a change of carriers. The 
designation of Houston as a coterminal with New Orleans would 
save 62 miles on flights direct to points in the Caribbean and elimi¬ 
nate the necessity of maintaining connections at New Orleans. 
Although there is no evidence that there has been any large move¬ 
ment of traffic through Houston to the Caribbean in the past, this 
must be attributed at least in part to the absence of adequate 
transportation. A direct service should encourage the develop¬ 
ment of travel from the entire area served by Houston to the 
business and vacation centers in the Caribbean. If operated in 
conjunction with a route from Havana to Kingston, Aruba, Cura¬ 
cao, and Caracas, it would provide a direct routing for traffic from 
Houston and the adjacent areas to the important oil territory of 
the Netherlands West Indies and the north coast of South Amer¬ 
ica, between which a substantial volume of travel is expected, both 
from the oil producers and ancillary industries. 34 In addition to 
providing service between Houston and New Orleans on the one 
hand and Havana, Camaguey, Port-au-Prince, Ciudad Trujillo, 
and San Juan on the other, the route here under consideration 
would provide, through connections at Havana with National,! an 
additional routing for passengers from the eastern part of the 
United States destined to points in the Caribbean which would be 
served. Operated in connection with the route from Havana to 
Caracas via Kingston, Aruba, and Curacao, hereinafter found re¬ 
quired by the public convenience and necessity, it would also pro¬ 
vide an additional routing for traffic from Gulf Coast points to the 
Canal Zone through connection at Kingston with Pan American's 
route to the Canal. On the basis of the foregoing considerations, 
we find that the public convenience and necessity requires the 
route between the coterminals Houston and New Orleans and the 
intermediate points Havana, Camaguey, Port-au-Prince, and 
Ciudad Trujillo, and the terminal point San Juan. 


A route from Havana to Caracas via Kingston, Aruba, and 


Curacao will provide a direct single-carrier service connecting 
Houston and New Orleans with the oil centers of the Netherlands 


West Indies and Venezuela. At present traffic from Houston and 
New Orleans must move over domestic air routes to Miami for 


connection with Pan American. The proposed route will save 




n P«C« : - • 

"Approximately 44 percent of the oil and machinery and equipment exported from the 
United States in-1939 moved to South American countries. Texas produced aver 46 percent 
of the oil field, machinery and tools manufactured by the entire United States in 1839. 
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approximately 200 miles on flights between Houston and New 
Orleans on the one hand, and Aruba, Curacao, and Caracas on the 
other. It will also connect at Caracas for points along the north 
coast of South America. On the basis of 1938 sea and air travel 
allocated according to passport data, it appears that the Houston 
and New Orleans gateways will develop about 10 passengers daily 
outbound to Kingston, the Netherlands West Indies (Aruba and 
Curacao), and the north coast of South America. We also con¬ 
clude that the public convenience and necessity require extension 
of service from Havana to Caracas via Kingston, Aruba, and 
Curacao. 

Permanent service is also proposed between New Orleans and 
Guatemala City, connecting at that point with existing services to 
Central America and the Canal Zone. In the New Orleans-Guate- 
mala City case, supra, we found that such a route was required by 
the public convenience and necessity. However, owing to con¬ 
siderations of national interest, we further found that the cer¬ 
tificate issued at that time should be limited to 3 years. Accord¬ 
ingly, Pan American was given a certificate authorizing service 
between New Orleans and Guatemala City for a period of 3 years. 
Pan American inaugurated service over this route on June 13, 
1943, and from that date to November 30, 1943, it carried 1,882 
passengers between New Orleans and Balboa and 1,842 passen¬ 
gers between other points. The traffic which has been developed 
as well as the substantial mileage saving 35 affirms our prior con¬ 
clusion that the route is required by the public convenience and 
necessity. We find, therefore, that a permanent certificate of 
public convenience and necessity should be issued for the service. 

Service is also proposed between Houston and Balboa via Merida 
and between Houston and Barranquilla via Merida. Establish¬ 
ment of a route between Houston and Balboa, as proposed, would 
effect a saving of about 557 miles for traffic originating at Hous¬ 
ton as compared with the New Orleans-Guatemala City route. It 
would involve the establishment of about 1,085 new route miles. 
We do not believe that the potential traffic via the Houston gate¬ 
way would justify a new route to the Canal Zone. However, by 
designating Houston as a coterminal point with New Orleans on a 
route to Guatemala City via Merida, traffic originating or moving 
through the Houston gateway would be afforded a service to the 
Canal Zone on such flights as may be conducted directly from 
Houston over a route approximately 244 miles shorter than via 
the New Orleans-Merida-Guatemala City route and about 140 
miles shorter than via the New Orleans-Kingstqn route utilizing 
Pan American's service from the latter point to Balboa. In view 
of the importance of Houston as a source of traffic and of 4he fact 
that traffic originating in Texas, Oklahoma, and the southwest 
generally would be benefited by service to the Canal Zone through 
the Houston gateway, we find that the public convenience and 
necessity require that Houston be designated as a coterminal 


*The airport-to-airport mileage between New Orleans and Guatemala City rla Browns¬ 
ville is 1,749 miles as compared with 1,074 miles between these points via Merida. 
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point with New Orleans on a route to the Canal Zone via Guate¬ 
mala City and Merida. , 

The direct route proposed between Houston and Barranquilla 
via Merida would result in a substantial saving in mileage for 
traffic moving between the terminal points. However, it would 
not afford any substantial improvement for traffic moving to Cara¬ 
cas and other points on the north coast over routes already found 
to be required. We find, therefore, that the public convenience 
and necessity do not require the proposed direct route from Hous¬ 
ton to Balboa via Merida, or from Houston to Barranquilla via 
Merida. 

Pan American is certificated to operate between Miami and 
Cristobal via Cienfuegos, Camaguey, and Kingston. At present 
service is conducted to Balboa in lieu of Cristobal under an exemp¬ 
tion order. As heretofore mentioned Pan American also holds a 
temporary certificate authorizing a route between New Orleans 
and Guatemala City, which provides service to the Canal Zpne 
through connections at Guatemala City with Pan American’s 
route from Brownsville. Other connecting services to the Canal 
Zone from the United States are provided by CMA from Los 
Angeles, Calif., and Laredo, Tex., and by American from El Paso 
and Fort Worth-Dallas to Mexico City. 

The great-circle distance between New York and Balboa is 
2,195 miles. Under present authorizations the route between 
New York and Miami is 2,353 miles, which could be reduced 100 
miles by a nonstop operation between New York and Miami and 
between Miami and Balboa. It is apparent that justification of 
a through service over the long distance to the Canal Zone from 
New York cannot be based upon a saving in flight mileage. 

The volume of traffic between the United States and the Canal 
Zone historically has been substantial and can be expected to 
remain heavy, not only because of the importance of the area to 
the national defense but also because it serves as an important 
gateway to South America. In 1938 a total of 17,428 passengers 
moved by sea between the United States and the Canal Zone and 
Panama, of which 15,552 were first-class and cabin-class pas¬ 
sengers. During 1941 a total of 4,724 passengers traveled by air 
between the United States and the Canal Zone over Pan American 
through the Mi ami and Brownsville gateways; there was an aver¬ 
age of 11 passengers per day from Miami and 8 passengers per 
day from Brownsville to Balboa and points beyond. An average 
of 7 passengers per day continued to points south of Balboa. 

A study of the air and of first-class and cabin-class sea travel 
during 1938 indicates 20 passengers per day in each direction 
moving via the Miami gateway to Balboa and points beyond. Ap¬ 
proximately 9 passengers per day in both directions would have 
their origination or destination south of the Canal. Some 16 pas¬ 
sengers per day in each direction from the North and Middle 
Atlantic States and the South Atlantic States would utilize the 
Miami gateway. 
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While the data with respect to the historical movement of traf¬ 
fic indicate an appreciable volume of local traffic moving between 
the United States and the Canal Zone, the principal reason ad¬ 
vanced for the establishment of additional service between these 
points is the improvement of through service from the United 
States to points along the west coast to South America and to 
Buenos Aires. 

For this reason the proposals for new routes between Miami 
and Balboa are considered in connection with the proposals for 
trunk-line air services through South America to Buenos Aires 
discussed at a later point in this opinion. It is indicated at that 
point that the Members of the Board are equally divided on the 
question whether the public convenience and necessity require 
toe establishment of toe trunk-line services at this time, and 
accordingly the applications for new routes between Miami and 
Balboa must also fail for want of favorable consideration by a 
majority of the Board. 

Service between eastern United States and Balboa is proposed 
from New York via Charleston, Nassau, Cuba, and Kingston. 
Such a route would involve some 2,300 miles and offers little ad¬ 
vantage over a route through Miami. Although there has been a 
substantial volume of traffic between the United States and Nas¬ 
sau, this traffic is of a highly seasonal nature, and there is no 
indication of any appreciable volume from Nassau to the south. 
We find that toe public convenience and necessity do not require 
toe service proposed on a route to Balboa via toe points above 
named. 

AGWI, National, and Braniff propose toe establishment of 
routes along the north coast between Balboa and Port of Spain, 
paralleling toe service of Pan American.. Although there has 
been a comparatively heavy traffic flow along this route, most of 
toe travel has been local. During 1941 when it operated a daily 
schedule on this route. Pan American carried 26 passengers daily 
between La Guaira and Barranquilla, the heaviest traveled seg¬ 
ment of toe north coast route; 0.6 passengers, or about 2.4 per¬ 
cent, were to or from the United States. We find that on the 
present record there is no justification for a competitive service 
along toe north coast. 

Western seeks authority to operate between Los Angeles and 
Balboa via Mexico City and points in Central America. The 
record indicates that about 20 percent of the traffic between the 
United States and points south of Mexico City would be served by 
toe proposed route. We find that the benefits which would accrue 
from toe proposed direct Los Angeles service to Balboa are not 
sufficient to justify the duplication of 1,628 miles of the Pan 

American route between Mexico City and Balboa. 

: • , 1 . •> 

SELECTION OP CARRIERS 

Considerations of the public interest and v public policy rather 
than the advantages accruing to private interests are ever the 
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controlling consideration in all Board decisions. They are espe¬ 
cially so in those decisions relating to the selection of carriers. 
Tie criteria which guide the Board have been set forth in Earlier 
decisions. However, it may be helpful to review them here. 

1. The basic criterion is the creation of an air transportation 

system which will be adequate to the present and the future needs 
of the foreign and domestic commerce of the United States, the 
postal service, and the national defense. This objective is impor¬ 
tant in the determination of the route pattern selected for service* 
and in the selection of the particular carrier to provide service 
over the approved route. The future requirements of the foreign 
and domestic commerce are as important as those of the imme¬ 
diate present, for we are building an air transportation system 
for the future. It may sometimes happen that the carrier which 
can contribute the most in, the short run may not be the carrier 
that can contribute the most in the long run, and where that choice 
is presented, long-run considerations should rule. . . j 

2. The inherent advantages of air transportation under our 
mandate from the Congress must be preserved and enhanceo. 
The inherent advantages of air transportation are as various as 
the areas within which air transportation is conducted, as various 
as the services to be performed. Among the inherent advantages 
which are important in the present proceeding are the ability to 
provide rapid and direct service between cities separated by great 
distances where travel and communication by surface carriers 
have characteristically been handicapped; the ability to disregard 
surface barriers; the ability to provide a flexible service respon¬ 
sive to the changing volume and direction of travel; the ability to 
provide transportation over long distances without the necessity 
of investments which are directly proportional to the length of 
the route over which the service is performed, and the ability to 
provide additional vehicles operating over the same route, whether 
under one management or under several, without the hazards of 
congestion, delay, and accident which beset carriers whose opera¬ 
tions are confined to highways or tracks of limited capacity. The 
inherent advantages of air transportation accrue not simply to 
the traveler:—business man or tourist who uses the plane—but also 
to the entire trade and commerce of the United States, which 
benefit from more direct and more rapid communication with 
the markets where we buy and selL 

3. The establishment and preservation of competition to the 
extent necessary to insure the sound development of an air trans¬ 
portation properly adapted to the needs of the threefold national 
interests described in the Act’s declaration of policy is also a 
fundamental guide to our determination. 

4. The applicant’s ability to develop the service must be ade¬ 
quately demonstrated before a certificate can be granted. The 
Board must be satisfied that the applicant has adequate capital or 
is in a position to raise capital economically/ It must also appear 
that it possesses or can create an organization qualified for the 
task which it undertakes; that it has access to the technical know- 
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how to operate aircraft; that it is familiar with the problems 
involved in providing common-carrier transportation, and that 
the management is capable of assuring an economical and efficient 
operation. 

It must appear that the applicant will have every possible in¬ 
centive to develop to the maximum the potential market for air 
transportation. It is always pertinent to inquire where lies the 
primary loyalty of the enterprise and to determine whether there 
is any conflict between that primary loyalty and the full develop¬ 
ment of the air transportation market. The importance of air 
transportation to the American public, to the traveler and tourist, 
to the business man, to those who export our products, and to 
those who handle our imports, and to those who manage our for¬ 
eign investments makes it impossible to overemphasize the im¬ 
portance of this factor in selecting the particular enterprise to be 
entrusted with the task of developing a new air transportation . 
service. 

In all new route cases much attention is devoted to the com¬ 
parative costs which the applicants expect to incur in the de¬ 
velopment of the new service. Of course, it is essential to an 
economically sound enterprise that costs be kept at the lowest 
minimum consonant with adequate and efficient service. However, 
immediate costs are not necessarily controlling, as in that event 
that factor might conflict with other important statutory ob¬ 
jectives. - ,f . 

5. The quality of the service supplied to the public and the 
convenience of the service to the public also guide the Board’s 
decision. Wherever it is possible and in harmony with the other 
criteria of judgment, it is desirable to provide through services • 
rather than a series of local services. In the interest of the over¬ 
all development of American aviation, it is desirable to provide 
convenient connections between United States carriers which will 
facilitate movement over United States carriers. These consid¬ 
erations are not necessarily controlling inasmuch as they might in 
any particular instance conflict with other criteria of public in¬ 
terest for the largest carrier with the larger network would al¬ 
ways seem to be in the position to give the maximum of through 
services. But other considerations being equal, as they often are, 
the decision may turn upon which of the rival applicants will 
provide a service of maximum convenience to the larger propor¬ 
tion of the traveling public. 

New York-San Juan .—Five companies. Colonial, American 
Overseas, AGWI, Mooremack, and Pan American, seek authority 
to operate between New York and San Juan either as a separate 
service or as part of a more extended operation. Colonial, AGWI, 
and Mooremack propose a service to San Juan via Bermuda; 
Colonial suggests Nassau as an intermediate point. Grace might 
also be considered as a possible operator of the San Juan route 
although it did not specifically apply for authority to serve this 
point 


6 C.A.B.—857 


LATIN AMERICAN AIR SERVICE 


901 

American Overseas filed a motion that the decision regarding 
the route between New York and San Juan be postponed for con¬ 
sideration with the South Atlantic Route case 36 wherein a number 
of routes are proposed via San Juan and South America. Amer¬ 
ican Overseas contends that the economic justification for those 
routes is largely dependent upon the support of the New York- 
San Juan traffic. Establishment of service to San Juan from New 
York in this case would not necessarily preclude inclusion of San 
Juan as an intermediate point on a route to Africa if such a route 
is fdund required by the public convenience and necessity. More¬ 
over, San Juan is of peculiar importance in establishing a service 
pattern between this country and Latin America. We gha.ll there¬ 
fore proceed to a decision on the New York-San Juan route in this 
case and to determine which of the several applicants is best quali¬ 
fied to perform service over that route. j 

Pan American is the pioneer United States air carrier to San 
Juan and to points beyond San Juan to Buenos Aires. It is fully 
experienced in the operation of long over-water flights; it is Es¬ 
tablished as the leading air carrier in South America and hence 
is in an excellent position to develop the traffic potential of the 
South American countries which it serves. Inasmuch as it is not 
contemplated that we shall now extend another American carrier 
from San Juan down the north and east coasts of South America, 
Pan American is* the only applicant that could provide single¬ 
company through service for the heavy traffic between New York 
and Rio de Janeiro and points to the south. Pan American would, 
of course, suffer a serious diversion of traffic if the New York-San 
Juan route were awarded to another carrier, for the direct New 
York-San Juan route will be approximately 600 miles shorter 
than the present connecting service from New York to San Juan 
by way of Miami. 

American Overseas is also an established air carrier with con¬ 
siderable experience in over-water operations, some of which have 
involved flights from the United States to Europe and return by 
the southern route which has conditions approximating those that 
would be encountered in flying this route. It is in a position to 
secure adequate capital to develop the service. American Over¬ 
seas is also experienced in the commercial phases of supplying air 
transportation service. However, it is not established as an 
operator in the Caribbean area, and it has had little, if any, com¬ 
mercial experience in the trade between the United States and 
Latin America. It would not be in as strong a position as Pan 
American to promote traffic between New York and San Juan and 
it would not be as efficient in exploiting the advantages of the 
short route for South American travelers, inasmuch as it has no 
established position in Latin America. 

Colonial is an air carrier operating in the northeastern part of 
the United States, primarily between Washington and New York 
on the south and Ottawa and Montreal on the north. Despite the 

■ — * . .v * .* —i' .'* 

* Docket No. 1171, et al. Oral argument In this case has been held and it is now before- 
the Board for decision. - •" 
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fact that it is a small carrier, it is an air carrier of many years’ 
standing, possessing an organization experienced in air carrier 
operations. Like American Overseas, however, it would not be 
in as strong a position as Pan American to exploit the full poten¬ 
tiality of the New York-San Juan service inasmuch as it would 
not extend beyond San Juan and only a relatively small proportion 
of the traffic moving to San Juan could be expected to originate 
on Colonial’s line north of New York City. 

In passing upon the qualifications of the three steamship ap¬ 
plicants for the New York-San Juan route, Grace, AGWI, 'and 
Moo remade, it should be remembered that since several steamship 
and air carrier applicants are seeking a certificate for this route, 
the Board is presented not with the problem of determining the 
public interest where a single applicant appears, but we are here 
called upon to make a choice among several applicants, including 
surface carriers and air carriers, on the basis of the fitness, will¬ 
ingness, and ability to fulfill the basic objectives of the Civil Aero¬ 
nautics Act in the conduct of the proposed air operation. 

The three steamship applicants for the San Juan route present 
cases which are similar in many respects. The steamship com¬ 
panies have had long experience in the Latin American trade and 
have built up a substantial good will which, they assert, would 
greatly facilitate the promotion of air transportation on the route 
in question. Unquestionably they are experienced in providing 
a public transportation service and presumably are familiar with 
the needs and desires of travelers. In this respect their position 
is not dissimilar to that of Pan American as an applicant for the 
same route. 

The three steamship applicants point to certain operating ad¬ 
vantages which would follow from the integration of sea and air 
operations under the same ownership and management. They 
relate principally to the possibility of the air branch of the busi¬ 
ness making joint use of the administrative and managerial staffs 
of the steamship companies, joint purchasing facilities and joint 
sales efforts. Such advantages are entitled to our serious consid¬ 
eration. They, of course, cannot be conclusive of the issue, since 
if they were to be regarded as controlling, the largest organization 
would always be preferred, a result which would sometimes be 
inconsistent with the development of a sound, competitive air 
transportation system. 

Nor can we accept as conclusive the argument of Grace that it 
should be permitted the opportunity to conduct air transportation 
on this route because as a transportation company it has followed 
a normal evolution and now seeks to utilize the latest technical 
development for performing overseas services. Such argument 
would be more persuasive if the Board were not expressly charged 
with a public responsibility for the development of an air trans¬ 
portation system adequate to the needs of our commerce, our 
postal service and our national defense. A somewhat similar ar¬ 
gument is advanced by Mooremack in the contention that it will 
suffer diversion of passenger traffic and may even experience ad- 
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verse effects upon its freight business if it is not permitted to 
operate aircraft. No convincing evidence was offered to justify 
the assumption that Mooremack or any other steamship company 
will suffer a substantial diversion of its freight business if it does 
not operate aircraft. There is little likelihood that the freight 
which makes up the bulk of steamship cargoes will be carried by 
air in the foreseeable future. On the contrary, the stimulus add 
assistance to our foreign trade which reasonably may be antici¬ 
pated from the vigorous development of our international air 
transportation is likely to redound to the benefit of all American 
shipping companies and thus render groundless fears which were 
pressed upon us in the present proceeding. 

The three steamship applicants also stress their ability to pro¬ 
vide an integrated sea-air service under one responsible manage¬ 
ment—a result which they contend would be in the public interest. 
They have in mind a “one way by air—one way by boat" service. 
We are impressed with the desirability of such an integrated serv¬ 
ice for that part of the tourist travel which may desire it. We 
believe that many travelers, especially business travelers, will not 
be interested in such a combination service. We are not per¬ 
suaded, however, that adequate arrangements cannot be worked 
out between air and surface carriers operating under independent 
managements, whereby such combination service may be made 
available to those who may desire it. 

A major objection to reliance upon the claimed advantages Of 
the combined sea-air service plan under a single management apd 
ownership in determining the comparative public interest in the 
selection of a carrier to render an air service is that at times it 
will be incompatible with the promotional and competitive objec¬ 
tives which have been made the subject of an express mandate of 
the Congress to the Civil Aeronautics Board. It can hardly be 
doubted that an indifference on the part of management to the 
question of whether a prospective traveler uses file company’s 
boats or its airplanes would not be consistent with the fullest 
development of the potential air travel market. The proposed 
combined air-sea service would seek the sale of air transportation 
on the plan of “one way by air—one way by boat." The applicants 
who propose such a plan are here confronted by independent air 
carrier applicants dedicated solely to the advancement of air 
transportation and bent on selling air travel not one way but both 
ways on the proposed route. 

Closely related to the promotional is the competitive objective 
of the Act we administer. That Act recognizes controlled com¬ 
petition as a desirable device for the attainment of the funda¬ 
mental purpose of the Act — a national transportation system 
adequate to the national interest. The three steamship applicants 
which we are considering propose to parallel their steamship serv¬ 
ices with an air service on the New York-San Juan route. It 
would be expecting too much to assume that a transportation com¬ 
pany engaged in both air and sea transportation would be in a 
position to provide vigorous competition between its air transpor- 
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tation and its surface transportation on this route. Nor would it 
be reasonable to suppose that in any conflict of interest between 
their two transportation arms the issue would be resolved in favor 
of the air arm with its relatively small investment and against its 
sea transportation with its relatively large investment to support. 
Here we find revealed'an inherent conflict of investment interests 
which frequently arises where the same, company undertakes 
different business activities. Any assumption that an automatic 
competition between two forms of transportation, conducted by 
the same management and operating over the same route, could 
develop would be an assumption at war with the realities of busi¬ 
ness experience and of human nature. In such circumstances the 
transportation activities offering the larger investment interest 
may be expected to dominate in any competitive conflict between 
the two. We believe, therfore, that the maximum development 
of air transportation on the proposed route cannot be assured 
under a plan which carries the inherent danger, in the event of a 
conflict of interest, that the air transportation may find itself a 
captive of the surface transportation interests. 

American air transportation has developed in the past through 
vigorous and promotional efforts of independent air carriers di¬ 
rected to the development of an air travel demand. Its maximum 
development cannot be automatically achieved by merely provid¬ 
ing air transport schedules and waiting passively for patrons of 
the service. In selecting a carrier to perform an air transporta¬ 
tion service under circumstances where the Board has a number 
of applicants to choose from, this consideration cannot be ignored 
by tie Board in resolving the problem of comparative public in¬ 
terest which is involved. 

After considering the comparative advantages offered by the 
six applicants for the New York-San Juan service, we conclude 
that this route fits most logically into the Pan American system. 
The operation of this route by Pan American will strengthen and 
improve its services throughout South America. It will be able 
to provide single-company service for the heavy traffic moving 
between New York and Rio de Janeiro and points south as far as 
Buenos Aires. The single-company service will provide an in¬ 
centive for the carrier to promote vigorously the development of 
traffic over the entire route. The convenience of passengers will 
be served in having a through service rather than in having to 
make connections at San Juan. We must also look ahead to the 
time when foreign-flag air carriers will be coming to the United 
States from South America, and we must place our carriers in a 
position to meet their competition on an equal basis. For all of 
these reasons, we find that the public convenience and necessity 
require that the service between New York and San Juan be 
operated by Pan American. In view of this conclusion it is un¬ 
necessary to determine whether the several steamship applicants 
for this route meet the requirements of the second proviso of 
section 408. 

Although we do not find it necessary to decide the question 
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whether the several steamship applicants for the New York-San 
Juan route met the requirements of the second proviso of section 
408, we think it advisable for the guidance of future applicants to 
eprpress our opinion on the question of whether the special restric¬ 
tive conditions of section 408(b) of the Civil Aeronautics Act 
covering the acquisition of air carriers by surface carriers are 
contained within the statutory standards of public convenience 
and necessity appearing in section 401 and therefore whether a 
surface carrier in applying for a certificate is under a legal re¬ 
striction to which other applicants are not subject. In the second 
American Export case 37 we expressed an opinion—although such 
expression was unnecessary to the decision of that case—that the 
conditions of section 408(b), including its provisos, would have 
to be satisfied before any surface carrier could be authorized to 
engage directly in air transportation. 38 The particular condition 
which was in issue was that contained in the second proviso of 
section 408 (b), which provided that the Board should not approve 
the acquisition of an air carrier by a surface carrier unless it 
found that the proposed acquisition “will promote the public in¬ 
terest by enabling such carrier other than an air carrier (the 
surface carrier) to use aircraft to public advantage in its opera¬ 
tion and will not restrain competition.” 

After reexamining our earlier statements in the light of the 
discussion and argument presented in this proceeding, we are of 
the opinion that in determining the question of public convenience 
and necessity raised by the application of a surface carrier under 
section 401 of the Act we are required to consider, among other 
factors, the policy of Congress specifically expressed in the second 
proviso of section 408; in other words, that we must inquire, upon 
the record, whether the surface carrier applicant has satisfied the 
restrictive conditions of the second proviso of section 408 of the 
Act. 

Our conclusion flows from well-established principles of statu¬ 
tory construction. As the United States Supreme Court recently 
said in SJE.C v. Joiner Corp. f 320 U. S. 344 (1943, at pages 350-1), 
the controlling doctrine of statutory construction is that “courts 
will construe the details of an act in conformity with its domi¬ 
nating general purpose, will read text in the light of context and 
— 

» The history of this case Is important to the Issues here under consideration. The Case 
originally involved (1) an application hied under section 408 of the Act by a steamship 
company, American Export Lines, Inc., to acquire control of a subsidiary, American Export 
Airlines. Inc., which the steamship company had organized for the purpose of engaging in 
air transportation, and (2) an application by the subsidiary company to the Board for cer¬ 
tificates of public convenience and necessity. In its first opinion in this case (2 C.A.B. 16) 
the Board granted a temporary certificate of convenience and necessity to the subsidiary 
company, and with Ryan, Member, dissenting, dismissed the application for acquisition of 
control on the ground that section 408 "applies to cases involving the control of air carriers 
only where the acquisition of control of a corporate entity occurs at a time when that entity 
is already an air carrier" (2 C.A-B. 16, at p. 46) On appeal to the Circuit Court of Ap¬ 
peals, Second Circuit, the court sustained the Issuance of the certificates, but held that the 
Board should have taken Jurisdiction of the application filed under section 408. Pan 
American Airways Co. v Civil Aeronautics Board et aL, 121 P. (2d) 810 (1941). The * 
Board then took Jurisdiction of the application and, after further hearing, denied It on the 
merits (3 C.A.B. 631). 

as our dictum was announced in order that surface carriers might be fully apprised of the 
implications which then appeared to us to flow from the decision of the Circuit Court of 
Appeals and that they might be guided accordingly in the preparation and presentation of 
their applications. 
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wifi interpret the text so far as the meaning of the words fairly 
permits so as to carry out in particular cases the generally ex¬ 
pressed legislative policy.” 39 

The statutory test by which an application under section 401 
of the Act is to be judged is “public convenience and necessity.” 
This standard is defined in section 2 of the Act in broad and gen¬ 
eral terms, so that, in discovering the intent of Congress as to the 
meaning and application of this standard, we must look both to 
the general expression of broad policies set forth in section 2 and 
to the indications of Congressional intent which appear elsewhere 
in the Act. Thus, in section 2 of the Act, the Board is instructed 
to preserve the inherent advantages of air transportation, to 
regard as in the public interest competition tb the extent necessary 
to assure the sound development of an air transportation system 
adjusted to the national needs, to promote the development of air 
commerce, and to encourage and develop civil aeronautics. Thus, 
also, in other sections of the Act, Congress has imposed restraints 
on the maintenance of interlocking relationships between air and 
surface carriers (section 409 (a)), has required disclosure by air 
carrier officials of stock interests held by them in surface carriers 
(section 407 (c) ) and in section 408 (b) has limited the power of 
the Board to approve acquisitions of control of air carriers by 
surface carriers. 

- To hold that the ability of a surface carrier to meet the restric¬ 
tive requirements of the second proviso of section 408 has no re¬ 
lation to an adjudication of that carrier’s application for a cer¬ 
tificate of public convenience and necessity under section 401 
could hardly be said to be consistent with this over-all legislative 
policy. On the other hand, a conclusion that such relation does 
exist is in accord both with the policy of the Act and with the 
decision of the United States Circuit Court of Appeals for the 
Second Circuit in Pan American Airways Co. v. Civil Aeronautics 
Board , supra. In that case the court held, contrary to the position 
' taken by the majority of the Board, that section 408 and, of 
course, the second proviso thereof, applied to the acquisition of a 
new air transport enterprise inaugurated through a subsidiary of 
a surface carrier. Thus, the court construed the intent of Con¬ 
gress in the Civil Aeronautics Act as applying the standards of 
section 408 to a new air transport enterprise. In the same de¬ 
cision, the court also specifically ruled that the Board, in granting 
a certificate of public convenience and necessity to a subsidiary of 
a surface carrier, might consider the ability of the parent com¬ 
pany to meet the standards set forth in section 408(b) of the 
Act. 40 

The interpretation contrary to that which we adopt here would 
create an anomalous and illogical construction of the Act. It 
•must now be agreed that a surface carrier cannot either acquire 
control of an existing air carrier, nor obtain an air transportation 


••See also U. 8. r. Amer. Trucking Ass’ns, Inc.. 310 U. 8. 534, 542-3 (1940), and U. 8. v. 
Bosenblum Truck bines, 315 U. S. 50, 55 (1942). 

•»Pan American Airways Co. y. Civil Aeronautics Board, supra p. 816. See also WOKO, 
Inc. y. Federal Communications Commission, 153 F. 2d 623 (App. D.C. 1946). 
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franchise for a subsidiary company organized for that purpose,; 
without proving to the Board that the surface carrier will thereby 
be enabled to use aircraft to public advantage in its operation as 
surface carrier and that the transaction will not restrain com¬ 
petition. Surely there can be no valid distinction bearing upon 
the objectives of the Civil Aeronautics Act between a new air 
transport enterprise inaugurated by a surface carrier through a. 
sudsidiary and such an enterprise inaugurated by a surface car¬ 
rier directly. If the Congress intended to apply the conditions of 
section 408 to new air transport enterprises established through 
subsidiaries of surface carriers then it must have intended also to 
apply a similar policy to such enterprises when inaugurated by , 
surface carriers directly.In either case the surface carrier would 
be engaging in air transportation; only the manner of its accom¬ 
plishment would be different. 

In this connection it is worth noting that although the question 
was repeatedly asked in the course of the oral argument in the 
present proceeding, no satisfactory answer was offered by any of 
the counsel to explain why Congress should have intended to lay 
added restrictions upon a surface carrier applicant who sought to 
engage in air transportation through a subsidiary corporation 
organized for the purpose and to impose no such restrictions upon 
a surface carrier that sought to engage directly in the same trans¬ 
portation business. To hold that the Congress intended the ap¬ 
plication of a different test to situations substantially similar 
would be to exalt form above substance, and we must reject such 
an interpretation. 

Service from Houston and New Orleans to the Islands of the 
Caribbean and the North Coast of South Americau —We have here¬ 
tofore found that the public interest requires routes connecting 
Houston and New Orleans with Havana, points in the Greater 
Antilles, and San Juan, and also beyond Havana to Kingston, 
Aruba, Curacao, and Caracas. Chicago and Southern has applied 
for a service from New Orleans to San Juan via Havana and other 
intermediate points; it also proposes a service from Ciudad Tru¬ 
jillo to Caracas and a route from Havana to Kingston. Eastern's 
application, as amended at the hearing, contemplates a route from 
New Orleans to Havana and thence to Barranquilla via Kingston. 
National's application seeks services from New Orleans to Havana 
and San Juan; it also proposes a circular route from San Juan io 
Port of Spain and thence along the north coast through Caracas 
to Balboa. Pan American has applied for a route between New 
Orleans and Havana, and through amendment of its existing cer¬ 
tificate, from the latter point to San Juan. BranifFs application 
proposes a service from Houston to Havana and via intermediate 
points in the Caribbean to San Juan, thence to Port of Spain and 
along the north coast to Balboa. Delta proposes a route from 
New Orleans to San Juan via Havana and intermediate points. 
Waterman seeks authority to engage in air transportation be¬ 
tween New Orleans and San Juan via Tampa. Although none of 
these applications exactly fits the pattern of air transportation 
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which we have found required by the public convenience and 
necessity, each contains a general prayer which is sufficiently 
broad to encompass the route found to be required. 

The traffic to be anticipated from Houston and New Orleans to 
Havana, San Juan, and the north coast of South America is in¬ 
sufficient to justify the operation of more than one air carrier at 
tiie present time. It is therefore necessary to determine which 
applicant can best serve the public convenience and necessity as 
defined in the Civil Aeronautics Act, particularly section 2 
thereof. 

With the exception of Waterman each applicant is an existing 
air carrier within the jurisdiction of the Civil Aeronautics Board. 
Waterman is a steamship operator in the Caribbean area. Each 
applicant could undoubtedly raise the necessary capital to in¬ 
augurate the service and could conduct an operation which would 
conform to the minimum standards prescribed by the Act. Chi¬ 
cago and Southern, Eastern, Delta, and National each has a per¬ 
manent establishment at New Orleans which could be used for the 
proposed route. Pan American has a base at New Orleans for 
tiie New Orleans-Guatemala route. Waterman maintains exten¬ 
sive facilities at New Orleans in connection with its steamship 
operations. Chicago and Southern, Eastern, and Braniff have 
facilities at Houston for their domestic routes. 

Waterman has engaged primarily in a cargo service between 
New Orleans and San Juan, operating one vessel per week with 
accommodations for 12 passengers. It argues that if it is per¬ 
mitted to inaugurate service utilizing aircraft it will be in a posi¬ 
tion to provide improved passenger facilities between New 
Orleans and San Juan without the extensive capital outlay and 
operating costs which would be incurred to provide similar fa¬ 
cilities on its steamships, and that it will be able to provide an 
integrated sea-air operation which could not be provided by any 
independent carrier. The record shows that as a steamship com¬ 
pany it has operated without construction or operating subsidies. 
It is seeking a certificate without authority to carry mail and 
therefore would conduct its proposed operation without financial 
assistance from the Government. Although it is not likely that 
the New Orleans-San Juan service will require any substantial 
subsidy payment especially if it is conducted as a part of an inde¬ 
pendent airline system, the considerations advanced by Waterman 
would carry substantial weight if Waterman alone were an ap¬ 
plicant. We are presented in the present case, however, with an 
issue of comparative qualification and Waterman as an applicant 
must be judged on the basis of its comparative merits as must 
every other applicant before us. These latter facts might war¬ 
rant the issuance of a certificate of convenience and necessity at a 
later stage in the development of our air transportation system 
when the foundation has been firmly laid to assure that adequate 
system of air transportation which the Act prescribes. Our duty 
is to select that carrier which can provide the maximum service 
and contribute most to a strong and integrated international air 
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network. Hence, the fact that an applicant would accept a cer¬ 
tificate which does not authorize the carriage of mail cannot be 
decisive in determining the choice of carriers. 

The service proposed by Waterman would necessarily be lim¬ 
ited to the transportation of passengers between New Orleans 
and Tampa, and Havana and San Juan, and would require all 
passengers bound for or coming from points in the interior to 
change planes at New Orleans and Tampa. This carrier there¬ 
fore would be at a disadvantage in developing the long-haul 
traffic. 

Eastern’s application is limited to the establishment of a route 
from New Orleans to Havana and is predicated to a large extent 
upon the fact that such a route would connect with its proposed 
route to the Canal and thus provide service between New Orleans 
and the Canal Zone. Our primary purpose in establishing the 
present route is to provide an improved service from Houston and 
New Orleans to Havana, Camaguey, Port-au-Prince, Ciudad Tru¬ 
jillo, San Juan, and from Houston and New Orleans to Kingston, 
Aruba, Curacao, and Caracas. Service to the Canal Zone from 
Houston and New Orleans, which will be an incidental result,of 
the establishment of such a route, will be in addition to the service 
to be provided between New Orleans and the Canal Zone via 
Merida and Guatemala City. If it were awarded a certificate to 
operate over the route now under consideration Eastern would 
be able to provide service only from points along its route No. 5 
from New Orleans to Texas. It is unlikely that traffic originating 
at Chicago or at points on Eastern’s system in the East would 
move over the Eastern system to New Orleans for transportation 
to Havana or San Juan or points on the north coast. Such traffic 
would naturally move on Eastern’s system through the Miami 
gateway. 

Approval of National’s application would require a change of 
planes at New Orleans for a very large part of the traffic moving 
over the new route. 

The Delta proposal would enable that company to provide a 
single-company service for traffic originating at Fort Worth- 
Dallas and at Shreveport, La., and other points on its route be¬ 
tween Shreveport and New Orleans. It would, however, require 
a change of planes for traffic west and north of Fort Worth- 
Dallas and on all traffic moving from Mississippi Valley points 
through the New Orleans gateway. 

Pan American has bases at New Orleans, Havana, and San 
Juan and could undoubtedly inaugurate and maintain the pro¬ 
posed service with comparatively small additional capital outlay. 
However, approval of its proposal would involve a change of 
planes at New Orleans on all traffic moving over the route, except 
that destined from and to New Orleans. 

New Orleans and Houston are the southern termini of Chicago 
and Southern’s system which extends from Chicago, Ill., and 
Detroit, Mich., on the north through important industrial cities 
of the Mississippi Valley. Authorization of this company to 
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extend its service over the route here in question Would make 
possible a single-carrier operation connecting the important cities 
of the Mississippi Valley and the Great Lakes region with points ( 
in the Caribbean and on the north coast of South America. Tin 
our opinion the selection of this company rather than one of the 
other applicants would result in a pattern of air transportation 
best suited to the development of the maximum volume of traffic. 

We find, therefore, that the public convenience and necessity re¬ 
quire the grant of a certificate to Chicago and Southern to operate 
the routes from Houston and New Orleans as coterminals to 4 
Havana, and beyond Havana (a) to Camaguey, Port-au-Prince, 
Ciudad Trujillo, and San Juan, and (b) to Kingston, Aruba, 
Curacao, and Caracas. In providing service under this certificate 
Chicago and Southern of course will be able to serve Houston and 
New Orleans on the same flight. Since we have concluded that 
the comparative public convenience and necessity would be best 
served by selecting Chicago and-Southern to provide service over ( 
this route, it is unnecessary to determine whether Waterman has 
met the tests of the second proviso of section 408. 

New Orleans and Houston to Guatemala City .—We have found 
that a route from the coterminals Houston and New Orleans to 
Guatemala City via Merida is required by the public convenience 
and necessity. Pan American has an application for a route be¬ 
tween New Orleans and Guatemala City via Merida and for a 
route between Houston and Merida. The application of Chicago 
and Southern contemplates a route between New Orleans and 
Balboa via Merida, Guatemala City, and other Central American 
points. Braniff seeks authority to operate between Houston and 
Balboa via Merida; it does not propose service to Guatemala City 
or to other intermediate points. 

The fact that Pan American has operated the New Orleans- 
Guatemala City service since 1948 under a temporary certificate 
has enabled it to develop a substantial traffic volume over this 
route. Its operations from New Orleans are closely coordinated 
with its service from Brownsville and Mexico City to the Canal 
Zone via Central American points, and enable it to provide one- 
carrier service from New Orleans to Central America and the 
Canal Zone. Such an operation would not be possible if the route 
were awarded to either of the other applicants, except by dupli¬ 
cating Pan American's existing route between Guatemala City 
and Balboa and the traffic does not justify such duplication at this 
time. Operations over Pan American’s Houston-Merida segment 
of the route could be coordinated with this operation. While not 
of controlling weight, the fact should be noted that Pan American 
presently has establishments at Merida and Guatemala City which 
would have to be duplicated if either of the other applicants were 
selected to operate the route. 

A consideration of all the factors bearing upon the comparative 
public interest leads to the conclusion that the public convenience 
sind necessity require that Pan American be certificated between 
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the coterminals Houston and New Orleans on the one hand and 
Guatemala City via Merida on the other. 

Miami-Tampa^HavaruL. —Chicago and Southern, Colonial, East¬ 
ern, and National all seek authority to operate between Miami 
and Havana. Each of these carriers except Colonial includes 
Tampa as a point to be served. The bulk of the traffic to be bene¬ 
fited by the additional service between Miami and Tampa on the 
one hand and Havana on the other is that originating in the east¬ 
ern section of the United States. The operations of Chicago and 
Southern are limited to service from Chicago and Detroit in the ! 
north and from Houston and New Orleans in the south. This 
company could not provide through service from eastern points j 
to Havana. Moreover,' neither Chicago and Southern nor Co¬ 
lonial now operates to either Miami or Tampa and the establish¬ 
ment of the service by either would result in operations unrelated ; 
to their present systems. 

The Board’s choice consequently lies between Eastern and Na¬ 
tional. Both of these companies conduct operations along the j 
eastern seaboard between New York and Miami. National’s 
north-south operation serves New York, N. Y., Philadelphia, Pa., 
Norfolk, Va., New Bern and Wilmington, N. C., Charleston, S. C., I 
and Savannah, Ga. Eastern, in addition to serving Boston, Mass., 
New York, Philadelphia, Washington, and other eastern cities and 
Florida points, is authorized to operate between Detroit, Cleve¬ 
land, and Akron, Ohio," Chicago, St. Louis, Indianapolis, Ind., and 
other major cities and Florida points. Although Chicago and 
Southern will be able to provide a. through service to Havana 
from Chicago, Detroit^ St. Louis, Indianapolis, and other traffic 
cities, either Eastern or National would be able to establish a 
through service to the cities of the East and either would be a 
competent operator. > 

While the Civil Aeronautics Act seeks the development of a 
sound national system, and not the advantage of an individual 
carrier as such, cases arise where the strengthening of an individ¬ 
ual carrier is required for the sound development of the national 
system of which it is a part. The selection of National will give 
that carrier an opportunity to strengthen its competitive position 
and to prepare itself to render more effective service. Having 
fewer route miles and serving fewer large cities, it now has fewer 
opportunities than Eastern to increase the utilization of its equip¬ 
ment and to achieve similar economies in operation. The addi¬ 
tion of the Miami-Havana and the Tampa-Havana routes will give 
National’s management an opportunity to realize such gains in 
operating efficiency. The award of the proposed route to National 
will place that carrier in the field actively promoting international! 
air travel. It may be noted that National’s promotional activities 
will not be limited to the Miami-Havana and. Tampa-Havana 
travel, for its connection with Chicago and Southern at Havana 
will provide an alternate and competitive route from all points on 
its system to the West Indies and to the north coast of South 
America. ' \ 
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Pan American also seeks authority to conduct operations from 
Tampa. Under our authorization herein National will be in a 
position to accommodate local traffic between Tampa and Havana, 
and the volume of such traffic does not appear sufficient to justify 
inauguration of the additional service proposed by Pan American. 
We conclude therefore that the public convenience and necessity 
do not require amendment of Pan American’s certificate to au¬ 
thorize service to Tampa in addition to Miami. 

We find on the basis of the record and the considerations here 
presented that the public convenience and necessity require serv¬ 
ice by National from Tampa and Miami as coterminals to Havana. 
The extension of National to Havana will enable that company 
to provide a single-company through service from New York, 
Philadelphia, Norfolk, Wilmington, Charleston, and Savannah. 
Through cooperative arrangements with Delta, it will also be able 
to provide a two-carrier connecting service from Chicago, Cincin¬ 
nati, Ohio, Knoxville, Tenn., and Atlanta, Ga., to Havana in com¬ 
petition with the service now provided by Eastern and Pan 
American. 


SERVICE TO SOUTH AMERICA 

The Board was equally divided on the question of whether the 
public convenience and necessity require at this time the establish¬ 
ment of any of the proposed trunk-line services through South 
America to Buenos Aires and the applications for such service 
therefore failed for want of an affirmative vote by a majority of 
the Board. Vice Chairman Ryan and Member Branch opposed 
the establishment of additional trunk-line service through South 
America at this time. Chairman Pogue favored the extension of 
Braniff from Houston to Rio de Janeiro, Brazil, Buenos Aires, 
Argentina, and Montevideo, Uruguay, via Havana, the Canal 
Zone, and points along the west coast of South America. Member 
Lee favored the extension of Braniff from Houston to Lima, Peru, 
via Merida, Belize, British Honduras; Balboa, C. Z.; Bogota, Co¬ 
lombia; and Quito, Ecuador, and an extension of Eastern from 
Miami to Balboa via Havana. He also favored extension of Chi¬ 
cago and Southern from Caracas, Venezuela, via Manaos, Corum¬ 
ba, Sao Paulo, and Rio de Janeiro, Brazil; Ascuncion, Paraguay; 
Buenos Aires, and Montevideo. The President having concluded 
that an additional United States air carrier should be extended to 
Rio de Janeiro and Buenos Aires, it is necessary for this Board to 
determine both the routing and the applicant which can best serve 
the national public interest. 

There are five carriers in this proceeding which propose exten¬ 
sive service of a trunk-line nature between the United States and 
South America. Colonial and Mooremack propose the establish¬ 
ment of routes from New York City to Rio de Janeiro and Buenos 
Aires, via points along the e^st coast of South America. The 
application of Chicago and Southern contemplates the establish¬ 
ment of a route from New Orleans to the South American ter- 
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minals named above via east coast points. None of these pro¬ 
posals would provide service to important traffic centers of the 
west coast. -• 

Under the general clause of their applications in which these 
carriers seek authority to provide service to these points to which 
the Board finds service required by the public convenience and 
necessity, it is probable that they could be considered as applicants 
for routes extending to west coast points. As has been heretofore 
pointed out, Mooremack is a steamship operator conducting serv-j 
ice to east coast points. Our discussion hereinbefore in connec¬ 
tion with this company^ proposal to provide service between New 
York and San Juan applies with equal force here. The route 
which is being established will require the maximum effort pos¬ 
sible if it is to be developed upon an economically sound basis, and 
we believe that the traffic potential can be best developed by one 
of the air carrier applicants here involved. 

Colonial would be in a position to provide service to the impor¬ 
tant traffic-developing centers of the northeast. Historical data 
with respect to the volume of traffic indicate that this area may! 
be expected to develop about 42 percent of all traffic moving to 
South America. Colonial, of course, would not provide a direct 
single-carrier service to that portion of the country lying in the 
North Central and South Central States which in the past de¬ 
veloped about 35 percent of the total traffic to South America. If 
Colonial were routed through Charleston, it is probable that a 
portion of the traffic originating in this area would be able to 
utilize the Colonial route through connections at Charleston. 

The importance of providing service between the traffic-gen-^ 
erating areas of the northeast is recognized. It should be pointed 
out, however, that in extending Pan American from New York 
to San Juan, this area will be afforded a substantially improved; 
service to the Caribbean area and to the east coast of South Amer¬ 
ica. In addition, we have long recognized the desirability of an 
application to the Board which would permit a determination of 
the question of extending Pan American-Grace Airways from its 
present terminal at Balboa to a point in the United States. If 
such an extension were made to Miami or New York, or some 
other point on the eastern seaboard, the eastern part of the coun¬ 
try would be afforded a fast direct service to the west coast of 
South America and to Buenos Aires. 

Such an extension of Panagra was the subject of an investiga¬ 
tion instituted by the Board in 1942, which terminated in a 
dismissal on the ground that the Board was without power to 
accomplish the compulsory extension of Panagra to the United 
States. 41 This case has recently been remanded to the Board by 
the Circuit Court of Appeals for the Second Circuit for further 

consideration. 42 j 

Before instituting the Panagra Terminal Investigation the 
Board explored the possibility of working out a voluntary settle4 


a-Panagra Terminal Investigation, 4 C.A.B. 670 (1944). . , . . . 

*» W. Grace <£ Co. v Civil Aeronautics Board, 154 F. 2d 271 (1946) ; rehearing denied 
February 21, 1946. 
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ment of the controversy between Pan American and W. R. Grace 
& Company. Several conferences were held with both parties. 
Finally the Board suggested that the parties enter into an agree¬ 
ment under which sufficient shares of the two stockholders would 
be transferred to an independent voting trustee or trustees to 
permit the election to the Panagra board of an independent direc¬ 
tor or directors, or under which such an independent public direc¬ 
tor or directors might otherwise be appointed, who would be able 
to break the deadlock resulting from the equal division of owner¬ 
ship of Panagra stock between the two companies. After it 
became apparent that no satisfactory voluntary agreement could 
be reached by the parties and that all efforts to mediate the 
differences between them would be unsuccessful, the Board 
issued its order instituting the Panagra Terminal Investigation 
proceeding. 

In the Panagra Terminal Investigation the Board took note of 
the unhealthy condition existing in the internal affairs of that 
company by reason of its joint ownership and control by Pan 
American and W. R. Grace & Company, and pointed out that 
deadlock between the two interests equally represented in the 
ownership of Panagra was likely to occur again in view of the 
conflicting interests of the two co-owners. 

In view of the facts above outlined we feel that in the public 
interest the joint owners cooperatively should enable Panagra to 
apply for access to the east coast of the United States. 

Western’s application proposes a route from Los Angeles to Rio 
de Janeiro and Buenos Aires via the Canal Zone and points in 
Colombia, Peru, Bolivia, and Paraguay! BranifFs application 
seeks a route from Houston to Rio de Janeiro or Buenos Aires via 
important west coast points. Western would be able to provide 
a through service only to the western section of the country served 
by its system, whereas Braniff would be in a position to provide 
such a service to the middle western and Rocky Mountain areas 
through which its routes operate. In addition, it is significant 
that, although an applicant for routes in South America via West 
Coast points. Western filed no exceptions to the recommendation 
of the examiners that applications for additional routes in South 
America be denied. Braniff, on the other hand, on exception, 
brief, and in oral argument protested vigorously against this 
recommendation and argued the need for service which would 
compete with Panagra. 

Of course it is of the utmost importance in authorizing addi¬ 
tional service to South America that the task be entrusted to a 
strong carrier keenly interested in its establishment and capable 
of achieving the maximum development of the traffic potential of 
the area to be served. The record shows that Braniff long has 
had a deep interest in the establishment of service to Latin Amer¬ 
ican countries. Through its long-standing connections at Browns¬ 
ville with Pan American, and more recently through its connec¬ 
tions with CMA and Aerovias Braniff at Laredo, it has carried a 
substantial volume of traffic destined to points south of the border. 
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*'• The issuance of a certificate to Braniff to establish a route from 
Houston to the Canal Zone via Havana and from that point via the 
intermediate points Bogota/ Quito, Guayaquil, Lima, La Paz, As¬ 
uncion, and beyond Asuncion in two branches’to Sao Paula and j 
Rib de Janeiro, and to Buenos Aires, would result in the estab- | 
lishment of a sound system of air transportation providing com¬ 
petitive service to'major traffic-points in South America. 

Under such a route pattern Braniff would be in a position to 
provide a single-carrier service to Havana, the Canal Zone, points I 
along the west coast of South America, Rio de Janeiro, and Buenos i 
Aires from the area west of the Mississippi River served by its 
system. The north and south centraL areas, including such im¬ 
portant industrial cities as Chicago, Kansas City, Tulsa and Okla¬ 
homa City, Okla., Fort Worth-Dallas, and Denver, Colo., in gen- | 
eral would be directly served by the Braniff system. At Havana, | 
Braniff would be able to effect connections with Chicago and | 
Southern for traffic originating at points served by that carrier . 
and not by Braniff,. including such important cities as Detroit, St. 
Louis, and Memphis. 

Braniff would also connect with National at Havana and thus I 
provide an excellent connecting service for traffic from the eastern | 
part of the United States which would compete directly with thej 
present service of Eastern and Pan American connecting at ! 
Miami. The historical data bearing on traffic flow show that 
about 47 percent of the total traffic destined for the Canal Zone! 
and South America originated along the Atlantic Coast. In view 
of the substantial volume of potential traffic thus available it is a j 
reasonable assumption that Braniff and National will develop the 
connecting service to its maximum efficiency. 

Since the primary purpose of the Braniff route to South Amer¬ 
ica via Havana is to accommodate long-haul traffic to South Amer¬ 
ica we will include a restriction in BranifFs certificate requiring 
it to serve Havana only on flights originating at points in South 
America. 

A number of new routes or short cuts are proposed by Pan 
American to provide an improved service between the United 
States and points in South America. Routes are proposed from 
points on the east coast of the United States via Caracas and 
Manaos to Rio de Janeiro and Buenos Aires. Routes are also 
proposed from the Canal Zone through the center of South Amer¬ 
ica to major east coast points, one of which would extend through 
Bogota and Manaos to Rio de Janeiro, and another from the Canal 
Zone via Manaos and Asuncion to Buenos Aires. 

An operation from New York to San Juan in conjunction with 
Pan American's present service would provide a route closely 
approximating the great circle route between New York and Rio 
de Janeiro. The San Juan route would also effect a substantial 
saving in time and mileage to Buenos Aires. Our approval of 
Panagra's proposed express service from the Canal Zone to Buenos 
Aires via west coast points would provide a New York-to-Bffenos 
Aires route of 5,671 miles. The establishment of the service pro 1 
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posed by Pan American to Buenos Aires via the Manaos cutoff 
would provide a route of about 5,436 miles between New York 
and Buenos Aires, thus effecting a saving of only 235 miles over 
the Panagra routing. 

. Data respecting the costs of developing airport and airway aids 
for these proposed routes were limited and estimates varied 
widely. 43 In view of the substantial improvements made avail¬ 
able by the routes established herein, the limited volume of traffic 
to be expected from the proposed cutoff routes, and the substantial 
capital costs to establish airway aids and airport facilities, we 
conclude that these routes are not required by the public conven¬ 
ience and necessity. 

Panagra has proposed an express service from the Canal Zone 
to Guayaquil, Ecuador; Lima, Peru; Antofagasta;, Chile; and 
Buenos Aires. The service would save about 727 miles compared 
with the present service via all intermediate points. However, 
the route proposed is essentially a nonstop operation between 
points on its system. The substantial mileage savings thus made 
possible, not only for local traffic between the Canal Zone and 
points in South America, but also for connecting United States 
traffic, fully justify the service proposed. We see no reason, how¬ 
ever, to amend Panagra’s certificate in order to authorize the 
service which it seeks. We shall grant to Panagra in this pro¬ 
ceeding a nonstop authority permitting the inauguration of the 
express or nonstop service. 

Cristobal is designated in the certificate as the northern ter¬ 
minal point for Panagra’s route to Balboa via the west coast of 
South America. On October 9, 1940, by exemption order (serial 
No. 684) Panagra was granted authority to conduct operations 
to the Canal Zone via Balboa in lieu of Cristobal. Its operations 
have been continually conducted to this point since that time 
under authority from the Board. In its application seeking au¬ 
thority to conduct an express service, Panagra designates Balboa 
as the terminal point in the Canal Zone. In view of the facts out¬ 
lined in connection with Pan American’s proposed substitution of 
Balboa for Cristobal, we find that Panagra’s certificate should be 
amended to make the same substitution. 

MISCELLANEOUS AMENDMENTS 

* *4 . ; • . 

Buenos Aires-Montevideo .—Panagra seeks an amendment of its 
certificate to authorize operations between Buenos Aires and Mon¬ 
tevideo. 44 It operated between Buenos Aires and Montevideo 
prior to 1938. It plans to operate a shuttle service utilizing DC-S 
equipment to meet the local needs for service between these two 
cities. Pan American operates between these cities on its through 
schedules and proposes to conduct a shuttle service of six round 

** For example. Pan American estimated tie cost of airport facilities at Caracas, Manaos, 
Co rumba, and Ascuncion at $700,000. Eastern on the other hand submitted a study which 
Indicated that the cost of establishing facilities to maintain service at Manaos, Co rumba, 
and Ascuncion would be approximately $6,000,000. 

** Btftnos Aires, the capital of Argentina, has a population of about 2,450,000 and Monte¬ 
video, the capital of Uruguay, has a population of 680,000. 
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trips daily. While the record does not substantiate a need for 
additional local service between these cities the benefits which 
would accrue to the long-haul traveler utilizing the Panagra serv¬ 
ice would justify an extension of its route from Buenos Aires to 
Montevideo. We find therefore that the public convenience and 
necessity require the amendment of Panagra’s certificate to per¬ 
mit service between Buenos Aires and Montevideo, subject to the 
condition that service to Montevideo shall be provided only oh 
flights originating or terminating at Santiago, Chile, or points 
north thereof; or at Salta, Argentina, or points north thereof, j 

Sao Paulo, Brazil .—Pan American’s present certificate desig- ' 
nates Sao Paulo as an intermediate point between Rio de Janeiro 
and Curityba, Brazil. Pan American asks an amendment to in¬ 
clude this city as an intermediate point between Rio de Janeiro 
and Porto Alegre, Brazil. Since June 13, 1943, Pan American 
has served Sao Paulo on its through flights between Rio de Janeiro 
and Buenos Aires under an exemption order (serial No. 2358) .. 
Sao Paulo is the second largest city in Brazil with a population of 
1,318,000 ;• it is the largest industrial and commercial center of 
Brazil. The amendment proposed would facilitate the service to 
Sao Paulo on through flights. We find that the proposed amend¬ 
ment is required by the public convenience and necessity. 

Curacao .—Pan American has applied for authority to serve 
Willemstad, Curacao, as an intermediate point on its route be¬ 
tween Miami and La Guaira. Curacao is an important island of 
the Netherlands West Indies, the center of a large oil development 
in which United States citizens have made substantial invest¬ 
ments. Pan American served Willemstad as an intermediate 
point on its north coast service in 1930 and 1931, and since Feb¬ 
ruary 7, 1944, has served the city as an intermediate point on its 
route between Miami and La Guaira under an exemption order 
(serial No. 2665). We have authorized Chicago and Southern to 
serve Curacao as an intermediate point between Havana and 
Caracas. Such a route will provide Curacao with direct service 
to New Orleans and Houston. It will also make available service 
to eastern points of the United States through connections At 
Havana. We do not believe that sufficient traffic is available to 
justify an additional service and we therefore find that the serv¬ 
ice proposed by Pan American is not required by the public con¬ 
venience and necessity and that its application in this regard 
should be denied. 

Santiago. —Santiago, the fourth largest city of Cuba, is served 
by Pan American as an intermediate point between Port-au-Prince 
and Kingston. Pan American is also authorized (exemption or¬ 
der, serial No. 3024, July 24, 1944) to serve Santiago in lieu df 
Antilla as an intermediate point between Miami and Port-au- 
Prince. Anti 11a is a city with a population of 23,327. In view 
of the greater importance of Santiago as a source of traffic, we 
find that the public convenience and necessity require an amend¬ 
ment of Pan American’s certificate substituting Santiago for 
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AntUla as an intermediate point between Miami and Port-au- 
Prince. '• 

- Additional Service to Havana. —Pan American seeks to amend 
its certificate between Miami and Balboa via Kingston to include 
Havana as an intermediate point. It states that the inclusion of 
Havana would add only 59 miles to the nonstop distance and only 
15 miles to the route via Camaguey. It contends that Havana has 
an appreciable volume of traffic with the Canal Zone and South 
America and that the amendment would permit it greater flexi¬ 
bility of operations in the Caribbean area. We have found that 
* the public convenience and necessity require service by Chicago 
and Southern from Havana to Kingston, at which point such 
service will connect with Pan American's route to the Canal Zone. 
The volume of traffic between Havana and the Canal Zone does 
not at this time appear sufficient to warrant a more direct routing. 
t . We find, therefore, that the amendment proposed by Pan Amer¬ 
ican is not required by the public convenience and necessity at the 
'present time. 

Pan American also seeks to amend its authorization- to include 
Havana as an intermediate point on its Miami-Kingston-Barran- 
quilla route and on its route between Miami and San Juan. It 
proposes to operate local schedules between Havana and San Juan 
to accommodate traffic moving from Mexico and from Havana to 
various Caribbean points. Chicago and Southern will hereafter 
be able to provide the service for which Pan American has applied, 
and there is no justification for a duplication of that service. We 
find, therefore, than Pan American's proposal to include Havana 
on these routes is not required by the public convenience and 
necessity and that its application in this regard should be denied. 

Mail between Port-cu-Pririce and Kingston. —Pan American's 
“grandfather" certificate authorizes it to operate between Port- 
au-Prince and Kingston only for the transportation of persons 
and property other than mail because it held no air mail contract 
between these points when the Civil Aeronautics Act became ef¬ 
fective. Pan American seeks permission to carry mail between 
these points. The authorization would not result in any appre¬ 
ciable increase in the cost to the Government and it would permit 
somewhat greater flexibility in the carriage of mail. We find, 
therefore, that the public convenience and necessity require this 
amendment of Pan American's certificate. 

Substitution of Caracas for La Guaira. —Caracas is the capital 
of Venezuela and its largest city. As of 1936 it had a population 
of 203,342. Owing to the absence of suitable airport facilities, 
Pan American has served Caracas through La Guaira both on the 
north coast service and as a terminal point on the transcaribbean 
service from Miami. La Guaira is a town of only 8,500 people. 
Pan American seeks to name Caracas as the point to be served so 
that if airport facilities become available at Caracas it may be 
served directly. We find that the public convenience and neces¬ 
sity requires the designation of Caracas in lieu of La Guaira. 

Substitution of Balboa for Cristobal. —Airport facilities at Cris- 
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tobal have been inadequate for a.number of years for commercial 
use by land-based aircraft* Pan American asserts that the mili¬ 
tary authorities have indicated that in their opinion all air' carriers 
should use the Balboa airport where a large new terminal has 
been constructed by the Government. Pan American has used 
the airport at Balboa for all 4-engine planes since the fall of 1940 
(exemption order, serial No. 686, dated October 9,1940) and for 
all schedules since the latter part of 1941. We find that the public 
convenience and necessity require amendment of Pan American’s 
certificate to authorize operations at Balboa in lieu of Cristobal on 
a permanent basis. 

On the basis of the foregoing considerations and all evidence of 
record, we find that the public convenience and necessity require: 

1. The permanent certification of American Airlines, Inc., au¬ 
thorizing air transportation of persons, property, and mail 
between the terminal point Mexico City, Mexico, and the inter¬ 
mediate point Monterrey, Mexico, and (a) beyond Monterrey the 
terminal point El Paso, Tex., and (b) beyond Monterrey the in¬ 
termediate point San Antonio, Tex., and the terminal point Fort 
Worth-Dallas, Ter., subject to the condition that service to San 

. Antonio shall be provided only on flights originating or termina¬ 
ting at Mexico City and at Fort Worth-Dallas or points north 
thereof. 

2. The permanent certification of Braniff Airways, Inc., to en¬ 
gage in air transportation of persons, property, and mail between 
the coterminal points San Antonio and Laredo, Tex., the inter¬ 
mediate point Monterrey, Mexico, and the terminal point Mexico 
City, Mexico. 

3. The permanent certification of Braniff Airways, Inc., au¬ 
thorizing air transportation of persons, property, and mail be¬ 
tween the terminal point Houston, Tex., the intermediate points 
Havana, Cuba; Balboa, Canal Zone; Bogota, Colombia; Quito, 
Ecuador; Guayaquil, Ecuador; lima, Peru; La Paz, Boh via; 
Asuncion, Paraguay; and ' (a) beyond Asuncion, the interme¬ 
diate point Sao Paulo, Brazil, and the terminal point Rio de 
Janeiro, Brazil, and (b) beyond Asuncion, the terminal point 
Buenos Aires, Argentina, subject to the condition that Havana 
shall be served only on flights originating or terminating in South 
America. 

4. The permanent certification of Chicago and Southern au¬ 

thorizing overseas and foreign air transportation of persons, 
property, and mail between the coterminal points New Orleans, 
La., and Houston, Tex., and the intermediate point Havana, Cuba, 
•and (a) beyond Havana the intermediate points Camaguey, Cuba; ✓ 

Port-au-Prince, Haiti; and Ciudad Trujillo, Dominican Republic; 
and the terminal point San Juan, P. R.; and (b) beyond Havana 
the intermediate points Kingston, Jamaica; Aruba and Curacao, 
Netherlands West Indies, and the terminal point Caracas, 
Venezuela. . 

5. The permanent certification of Colonial Airlines, Inc., to 
engage in air transportation of persons, property; and mail be- 
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tween the terminal point Washington, D. C., and the terminal 
point Hamilton, Bermuda; and between the terminal point New > 
York, N. Y., and the terminal point, Hamilton, Bermuda. 

6. The permanent certification of National Airlines, Inc., au- \ 
thorizing air transportation of persons, property, and mail be¬ 
tween the coterminal points Tampa and Miami, Fla., and the 
terminal point Havana, Cuba. 

7. The permanent certification of Pan American Airways, Inc., 
authorizing overseas and foreign air transportation of persons, i 
property, and mail between the coterminal points Houston, Tex., 

and New Orleans, La.; the intermediate point Merida, Mexico, ^ 
and the terminal point Guatemala City, Guatemala. 

8. The certification of Western Air Lines, Inc., to engage in air 
transportation of persons, property, and mail between the terminal 
point Los Angeles, Calif., the intermediate points San Diego, 
Calif., and La Paz, Mexico, and the terminal point Mexico City, 
Mexico. 

9. The permanent certification of Eastern Air Lines, Inc., to 
engage in air transportation of persons, property, and mail be¬ 
tween the terminal point New Orleans, La., and the terminal point 
Mexico City, Mexico. 

10. The permanent certification of Eastern Air Lines, Inc., to 
engage in air transportation of persons, property, and mail be¬ 
tween the terminal point Miami, Fla., and the terminal point 
Havana, Cuba. 

11. The amendment of Pan American's certificate (a) to extend 
service from Brownsville, Tex., to the terminal point Houston, 

Tax., via Corpus Christi, subject to the condition that local serv¬ 
ice shall not be rendered between Brownsville, Corpus Christi, 
and Houston; (b) to substitute Santiago, Cuba, as an interme- 
diate point for Antilla between Camaguey, Cuba, and Port-au- 
Prince, Haiti; (c) to include Sao Paulo as an intermediate point 
between Rio de Janeiro and Porto Alegre, Brazil; (d) to authorize 
the carriage of mail between Port-au-Prince, Haiti; Santiago, 

Cuba; and Kingston, Jamaica; (e) to substitute Balboa for Cris¬ 
tobal, Canal Zone; (f) to substitute Caracas for La Guaira, 
Venezuela; and (g) to authorize overseas and foreign air trans¬ 
portation of persons, property, and mail between the terminal 
point New York, N. Y., and the terminal point San Juan, P. R. 

12. The amendment of the Pan American-Grace Airways, Inc., 

certificate (1) to substitute Balboa, Canal Zone, as a terminal 
point in lieu of Cristobal, Canal Zone, and (2) to extend the 
Balboa-Buenos Aires operations to the terminal point Montevideo,' 
Uruguay, subject to the condition that service to Montevideo shall 
be provided only on flights originating or terminating at Santiago, 
Chile, or points north thereof, or at Salta, Argentina, or points 
north thereof. »-• 

13. The authorization of Pan American-Grace Airways, Inc., to 
operate nonstop service between Balboa, Canal Zone, and Guaya¬ 
quil, Ecuador; between Guayaquil and Lima, Peru; between Lima 
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and Antofagasta, Chile; and between Antofagasta and Buenos 
Aires, Argentina. j 

14. That all routes proposed in the applications included in this 
proceeding not specifically covered in the above authorizations be 
denied. . ' . i 

On the basis of the foregoing considerations and all the evi¬ 
dence of record, we find that the petition of W. R. Grace & Co., j 
intervener, requesting that the Board find that the public interest 
requires the establishment of a through route by Pan American- 
Grace Airways, Inc., between New York and points along the west | 
coast of South America, and further requesting that the Board 
recommend to the President that he require or request Pan Amer- 
ican-Grace Airways, Inc., to file an application for such service, 
should be denied. .* • 

On the basis of the foregoing considerations and all the evidence j 
of record, we find that the above-named carriers are citizens of the 
United States within the meaning of the Civil Aeronautics Act, 
as amended, and that each is fit, willing, and able properly to per- j 
form the air transportation. herein authorized, respectively, and 
to conform to the provisions of the Act and of the rules, regula- : 
tions, and requirements of the Board thereunder. 

An appropriate order will be entered. 

Pogue, Chairman, Ryan, Branch, and Lee, Members of the 
Board, concurred in the above opinion. Young, Member, did not 
take part in the decision. 

■ V' ,’i 

Order / . 

• . ■. • . ■*.-> • • ... i 

A full public hearing having been held in the above-entitled 
proceeding and the Board, upon consideration of the record, hav¬ 
ing issued its opinion containing its findings, conclusions, and 
decision which is attached hereto and made a part hereof. 

It is Ordered, 1. That the certificate of public convenience and 
necessity issued to American Airlines, Inc., in Docket No. 510 ef 
al., executed by the Board on April 14,1942, and approved by the 
President of the United States on April 16, 1942, be amended s6 
as to authorize American Airlines, Inc., subject to the provisions 
of said certificate, to engage in air transportation with respect to 
persons, property, and mail between the terminal point Mexico 
City, Mexico, the intermediate point Monterrey, Mexico, and (a) 
beyond Monterrey, the terminal point El Paso, Tex., and (b) be¬ 
yond Monterrey, the intermediate point San Antonio, Tex., and 
the terminal point Fort Worth-Dallas, Tex., subject to the con¬ 
dition that service to San Antonio shall be provided only on flights 
originating at Mexico City, Mexico, and terminating at Fort 
Worth-Dallas or a point north thereof, or originating at Fort 
Worth-Dallas or a point north thereof and terminating at Mexico 
City. j 

2. That there be issued to Braniff Airways, Inc., a certificate of 
public convenience and necessity authorizing it, subjeet to the 
provisions of such certificate, to engage in air transportation with 

6 C.A.B.—857 . j 

697581—47—5 













922 


CIVIL AERONAUTICS BOARD REPORTS 


respect to persons, property, and mail between the coterminal 
points San Antonio and Laredo, Tex., the intermediate point Mon¬ 
terrey, Mexico, and the terminal point Mexico City, Mexico. 

3. That there be issued to Braniff Airways, Inc., a certificate of 
public convenience and necessity authorizing it, subject to the 
provisions of such certificate, to engage in air transportation with 
respect to persons, property and mail as follows: between the 
terminal point Houston, Texas, the intermediate points Havana, 
Cuba; Balboa, C. Z.; Bogota, Colombia; Quito and Guayaquil, 
Ecuador; Lima, Peru; La Paz, Bolivia, and Asuncion, Paraguay, 
and (a) beyond Asuncion, the intermediate point Sao Paulo, 
Brazil, and the terminal point Rio de Janeiro, Brazil; and (b) 
beyond Asuncion the terminal point Buenos Aires, Argentina; 
subject to the condition that service to Havana, Cuba, shall be 
provided only on flights originating at Houston, or a point in the 
United States, and terminating at a point in South America, or on 
flights originating at a point in South America and terminating 
at Houston, or a point in the United States. 

4. That there be issued to Chicago and Southern Air Lines, Inc., 
a certificate of public convenience and necessity authorizing it, 
subject to the provisions of such certificate, to'engage in air 
transportation with respect to persons, property, and mail be¬ 
tween the coterminal points New Orleans, La., and Houston, Tex., 
the intermediate point Havana, Cuba, and (a) beyond Havana 
the intermediate points Camaguey, Cuba; Port-au-Prince, Haiti; 
Ciudad Trujillo, Dominican Republic; and the terminal point San 
Juan, P. R., and (b) beyond Havana, the intermediate points 
Kingston, Jamaica; Aruba and Curacao, Netherlands West Indies; 
and the terminal point Caracas, Venezuela, subject to the condi¬ 
tion that the holder shall not carry persons, property, or mail 
which, with respect to the points named herein in the certificate, 
originate at New Orleans and terminate at Houston, or originate 
at Houston and terminate at New Orleans. 

5. That there be issued to Colonial Airlines,' Inc., a certificate 
of public convenience and necessity authorizing it, subject to the 
provisions of such certificate, to engage in air transportation with 
respect to persons, property, and mail (a) between the terminal 
point New York, N. Y., and the terminal point Hamilton, Ber¬ 
muda ; and (b) between the terminal point Washington, D. C., and 
the teiminal point Hamilton, Bermuda. 

6. That there be issued to Eastern Air Lines, Inc., a certificate 
of public convenience and necessity authorizing it, subject to the 
provisions of such certificate, to engage in air transportation with 
respect to persons, property, and mail between the terminal point 
New Orleans, La., and the terminal point Mexico City, Mexico. 

7. That there be,issued to Eastern Air Lines, Inc., a certificate 
of public convenience and necessity authorizing it, subject to the 
provisions of such certificate, to engage in air transportation with 
respect to persons, property and mail between the terminal point 
Miami, Fla., and the terminal point San Juan, P. R. 

8. That there be issued to National Airlines, Inc., a certificate 
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of public convenience and necessity authorizing it, subject to the 
provisions of such certificate, to engage in air transportation with 
respect to persons, property, and mail between the coterminal 
points Tampa and Miami, Fla., and the terminal point Havana, 
Cuba. 

9. That the amended certificate of public convenience and neces¬ 
sity issued to Pan American Airways, Inc., in Docket No. 45$, 
executed by the Board on November 5, 1943, and approved by the 
President on December 23, 1943, be further amended so as to (a) 
extend service from Brownsville, Tex., to the terminal point 
Houston, Tex., via the intermediate point Corpus Christi, Tex., 
subject to the condition that the holder shall not carry persons, 
property, or mail which, with respect to the points named in the 
certificate, originate at Houston, Corpus Christi, or Brownsville 
and terminate at any of the other of said three points, (b) to sub¬ 
stitute Santiago, Cuba, for Antilla, Cuba, as an intermediate point 
between Camaguey, Cuba, and Port-au-Prince, Haiti, (c) to in¬ 
clude Sao Paulo as an intermediate point between Rio de Janeiro 
and Porto Alegre, Brazil, (d)Tto authorize the carriage of mail 
between Port-au-Prince, Haiti; Santiago, Cuba; and Kingston, 
Jamaica, (e) to substitute Balboa for Cristobal, Canal Zone, (f) 
to substitute Caracas for La Guaira, Venezuela, and (g) to au¬ 
thorize the carriage of persons, property, and mail between New 
York, N. Y., and San Juan, P. R. 

10. That the certificate of public convenience and necessity 

issued to Pan American Airways, Inc., in Docket No. 373, executed 
by the Board on February 26,1943, and approved by the President 
on March 12, 1943, be amended so as to authorize Pan American 
Airways, Inc., subject to the provisions of such certificate, to en¬ 
gage in air transportation with respect to persons, property, and 
mail between the coterminal points Houston, Tex^, and New Or¬ 
leans, La., the intermediate point Merida, Mexico, and the ter¬ 
minal point Guatemala City, Guatemala, subject to the condition 
that the holder shall not carry persons, property or mail which, 
with respect to the points named herein in the certificate, originate 
at New Orleans and terminate at Houston, or originate at Houston 
and terminate at New Orleans; , .> 

11. That the amended certificate of public convenience and 
necessity issued to Pan American-Grace Airways, Inc., in Docket 
No. 1403, executed by the Board on March 20,1945, and approved 
by the President on April 24, 1945, be further amended so as to 
(a) substitute Balboa, Canal Zone, as a terminal point for Cris¬ 
tobal, Canal Zone, and (b) extend the Balboa-Buenos Aires opera¬ 
tions to the terminal point Montevideo, Uruguay, subject to the 
condition that service to Montevideo shall be provided only on 
flights originating or terminating at Santiago, Chile, or points 
north thereof, or at Salta, Argentina, or points north thereof; 

12. (Vacated by order No. 4801, adopted May 23,1946.) i. 

13. That Pan American-Grace Airways, Inc., be and it is au¬ 
thorized to operate nonstop service between Balboa, C. Z., and 
Guayaquil, Ecuador; between Guayaquil and Lima, Peru; between 
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Lima and Antofagasta, Chile; and between Antofagasta and 
Buenos Aires, Argentina; 

14. That there be issued to Western Air Lines, Inc., a certificate 
of public convenience and necessity authorizing it, subject to the 
provisions of such certificate, to engage in air transportation with 
respect to persons, property, and mail between the terminal point 
Los Angeles, Calif., and the terminal point Mexico City, Mexico; 

15. That the exercise of the privileges granted by said cer¬ 
tificates and amended certificates with respect to interstate and 
overseas air transportation shall be subject to the terms, condi¬ 
tions, and limitations prescribed by sections 238.3 and 238.5 of 
the Economic Regulations of the Board, all amendments thereto, 
and such other terms, conditions, and limitations as may from 
time to time be prescribed by the Board; and that the exercise of 
the privileges granted by the said certificates and amended cer¬ 
tificates with respect to foreign air transportation authorized 
thereby shall be subject to the terms, conditions, and limitations 
prescribed by sections 238.4 and 238.7 of the Economic Regula¬ 
tions of the Board, all amendments thereto, and such other terms, 
conditions, and limitations as may from time to time be prescribed 
by the Board; 

16. That said certificates and amendments of certificates au¬ 

thorized by tins order shall be in the form attached hereto, shall 
be signed on behalf of the Board by the chairman of the Board, 
and shall have affixed thereto the seal of the Board attested by the 
secretary; ... . 

17. That said certificates and amendments of certificates shall 
be effective from the date of their approval by the President of the 
United States; 

18. That temporary exemption orders dated October 9, 1940 
(order serial No. 685), dated December 10, 1941 (order serial No. 
1281), dated February 1,1944 (order serial No. 2665), dated July 
13, 1943 (order serial No. 2358) and dated July 24, 1944 (order 
serial No. 3024), be vacated upon the issuance of the certificates 
of public convenience and necessity and amendments thereof 
hereby authorized to be issued; 

19. That the petition of W. R. Grace & Co., intervener, request¬ 
ing; that the Board find that the public interest requires the estab¬ 
lishment of a through route by Pan American-Grace Airways, 
Inc., between New York and points along the west coast of South 
America, and further requesting that the Board recommend to 
the President that he require or request Pan American-Grace 
Airways, Inc., to file an application for such service, be and it is 
denied; and 

20. That all the applications *in this proceeding, except to the 
extent to which they are granted in this decision and by this 
order, be and they are denied. 

The White House, May 22,19U6. — Approved: 

[s] Harry S. Truman 
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. Certificates 

. ■ • , . I 

AMERICAN AIRLINES, INC. j 

is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act of 
1938, as amended, and the orders, rules, and regulations issued 
thereunder, to engage in air transportation with respect to per¬ 
sons, property, and mail, as follows: 

Between the terminal point Mexico City, Mexico, the intermediate point 
Monterrey, Mexico, and (a) beyond Monterrey, the terminal point El 
Paso, Tex., and (b) beyond Monterrey, the intermediate point San An¬ 
tonio, Tex., and the terminal point Fort Worth-D alias, Tex. 

The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may 
be authorized by the Board. The holder may (1) begin or ter¬ 
minate or begin and terminate trips at points short of terminal 
points; (2) continue to serve regularly any point named herein 
through the airport last regularly used by the holder to serve such 
point prior to the date of issuance of this certificate, as amended; 
and (3) continue to maintain regularly scheduled nonstop service 
between any two points not consecutively named herein, if non¬ 
stop service was regularly scheduled by the holder between such 
points on the date of issuance of this certificate, as amended. 
Upon compliance with such procedure relating thereto as may be 
prescribed by the Board the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and render sched¬ 
uled nonstop service between any two points not consecutively 
named herein between which such service is authorized hereby. 
Upon compliance with such procedure as may be prescribed by 
the Board, the holder may, when required to do so by. any foreign 
country service to which is authorized hereby, serve such country 
regularly through a terminal or terminals within such country 
other than the terminal or terminals named herein, or serve reg¬ 
ularly a point or points in such foreign country in addition to those 
u&ixiQcl her e™. 

The exercise of the privileges granted by this certificate, as 
amended, shall be subject to (1) the condition that flights serving 
the intermediate point San Antonio, Tex., shall originate at Mex¬ 
ico City, Mexico, and terminate at Fort Worth-Dallas, Tex., or a 
point north thereof, or originate at Fort Worth-Dallas, Tex., or a 
point north thereof, and terminate at Mexico City and (2) such 
other reasonable terms, conditions, and limitations required by the 
public interest as may from time to time be prescribed by the 
Board. '• • ^ : 

This certificate, as amended, shall be effective from the date of 
its approval by the President of the United States. j 

In Witness Whereof, the Civil Aeronautics Board has caused 
this certificate, as amended, to be executed by its Chairman and 
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the seal of the Board to be affixed hereto, attested by the Secre¬ 
tary of the Board, on this the 17th day of May 1946. 

The White House, May 22,1946. — Approved: 

[s] Harry S. Truman 

BRANIFF AIRWAYS, INC. 

r" K " .. v . ‘ » - • ... i * . ■ *. , ' * • * • 

is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act of 
1938, as amended, and the orders, rules, and regulations issued 
thereunder, to engage in air transportation with respect to per¬ 
sons, property, and mail, as follows: 

J . / J I'l » V* t * • ' * \ *' • ' \ > A .* ' ' 

Between the coterminal points San Antonio and Laredo, Tex., the inter¬ 
mediate point Monterrey, Mexico, and the terminal point Mexico City, 

Mexico. ..... ' Tt ' 

•’ • ltd' . . j . v*f:~ I'.*"' 

The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board and may begin or terminate or begin and 
terminate trips at points short of terminal points. Upon compli¬ 
ance with such procedure relating thereto as may be prescribed 
by the Board, the holder ; may, in addition to the service herein 
expressly prescribed, regularly serve a point named herein 
through any airport convenient thereto, and may render scheduled 
nonstop service between any two points not consecutively named 
herein between which such service is authorized hereby. : Upon 
compliance with such procedure as may be prescribed by the 
Board, the holder may, when required to do so by any foreign 
country service to which is authorized hereby, serve such country 
regularly through a terminal or terminals within such country 
other than the terminal or terminals named herein, or serve reg¬ 
ularly a point or points in such foreign country in addition to 
those named herein. 

The exercise of the privileges granted by this certificate shall 
be subject to such reasonable terms, conditions, and limitations 
required by the public interest as may from time to time be pre¬ 
scribed by the Board. 

This certificate shall be effective from the date of its approval 
by the President of the United States. 

In Witness Whereof, the Civil Aeronautics Board has caused 
this certificate to be executed by its Chairman and the seal of the 
Board to be affixed hereto, attested by the Secretary of the Board, 
on this 17th day of May 1946. 

The White House, May 22,1946. — Approved: 

[s] Harry S. Truman 

■ \ 4 . V' V 4 

BRANIFF AIRWAYS, INC. 

• r r ■ ' ■ • ■ t ■ 

is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act of 
1938, as amended, and the orders, rules, and regulations issued 

6 C.A.B.—857 





LATIN AMERICAN AIR SERVICE 


927 


thereunder, to engage in air transportation with respect to per¬ 
sons, proparty, and mail, as follows: 

' .r-.sv" ' ':r. : r. , S; f 2 5 ?fl 

Between the terminal point Houston, Tex., the intermediate points 
Havana, Cuba; Balboa, C. Tu, Bogota, Colombia; Quito and Guayaquil, i 
Ecuador; Lima, Peru; La Paz, Bolivia; and Asuncion, Paraguay, and 
(a) beyond Asuncion, the intermediate point Sao Paulo, Brazil, and the 
. terminal point Rio de Janeiro, Brazil, and (b) beyond Asuncion, the ter- \. 
zninal point Buenos Aires, . Argentina. 

The holder shall render service to and from each of the points 
named herein,, except as temporary suspensions of service may be 
authorized by the Board, and may begin or terminate or begin 
and terminate trips at pants short of terminal points. Upon com¬ 
pliance with such procedure relating thereto as may be prescribed 
by the Board, the holder may, in addition tothe service herein 
expressly prescribed, regularly serve a point named herein 
through any airport convenient thereto, and may render scheduled 
nonstop service between any two points not consecutively named 
herein, between which such service is authorized hereby. Upon 
compliance with such procedure as may .be prescribed by the 
Board, the holder may, when required to do so by any foreign 
country service to which is authorized hereby, serve such country 
regularly through a terminal or terminals within such country 
other than the terminal or terminals named herein, or serve reg¬ 
ularly a point or points in such foreign country in addition to 
those named herein. [ 

The exercise of the privileges granted by this certificate shall 
be subject (1) to the condition that flights serving the interme¬ 
diate point Havana, Cuba, shall originate at Houston or a point 
in the United States and terminate at a point in South America, 
or originate at a point in South America and terminate at Houston 
or a point in the United States, and (2) to such reasonable terms, 
conditions, and limitations required by the public interest as may 
from time to time be prescribed by the Board. 

This certificate shall be effective from the date of its approval 
by the President of the United States. 

In Witness Whereof, the Civil Aeronautics Board has caused 
this certificate to be executed by its Chairman and the seal of the 
Board to be affixed hereto, attested by the Secretary of the Board, 
on this 17th day of May 1946. 

The White House, May 22,1916 .— Approved: 

[s] Harry S. Truman 

t. v S i • . t, * * • 

* - ■- • ■ - i 

CHICAGO AND SOUTHERN AIR LINES, INC. 

■ • * ^ ' • • " -■ j 

is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act of 
1938, as amended, and the orders, rules, and regulations issued 
thereunder, to engage in air transportation with respect to per¬ 
sons, property, and mail, as follows: >• 1 y 

.Between the coterminal points New Orleans, La., and Houston, Tex., the 
intermediate point Havana, Cuba, and (a) beyond Havana, the interme- 
-■ diate > points Camaguey, Cuba; Port-au-Prince, Haiti; Ciudad TrujiHo,... 


‘ diate ►points < 
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-'Dcomhion Republic, andthe terminal point San J\ian, P. R., and (b)^' 
beyond Havana, Cuba, the intermediate points Kingston, Jamaica ,p -Aruba > 
and Curacao, Netherlands West Indies, and the terminal point Caracas, 

Venezuela. *>.•<• >'»T .“ir;. :ifi i*n; i>\-wmo: x'-- • 

■■ ■ • • ■ p ■ . \ . 1 .. : 7 '■ • 

The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board, and may begin or terminate or begin and 
terminate trips at points short of terminal points. Upon com¬ 
pliance with suchprocedure relating thereto as may be prescribed 
by the Board, the holder may, in addition to the service herein 
expressly prescribed, regularly serve a point named ^herein 
through any airport convenient 1 thereto, and may render scheduled 
nonstop service between any two points not consecutively named 
herein, between which such service is authorized hereby. Upon 
compliance with' sbch procedure as may be prescribed by the 
Boai*d, the'holder may, when required to do so by: any foreign 
country service to which is authorized hereby, serve such country 
regularly through a terminal or terminals within such country 
other'than Iheferminal or terminals named herein, Or serve reg¬ 
ularly a point or points in such foreign country in addition to 
those named bssno;!;^ «i rfoi f osiyw. 

The exercise of the privileges granted by this certificate shall 
be subject to (1) the condition that the holder shaIl<not carry: per¬ 
sons, property, or mail which, with respect to the points named 
herein, originate at New Orleans and terminate at Houston, or 
originate at Houston and- terminate at New Orleans, and (2)f such 
other reasonable terms, conditions, and limitations required by 
the public interest as may from time to time be prescribed by the 
Bo&id. ' 

This certificate shall be effective from the date of 'its approval 
by the President of the United 1 States. iro : 

In Witness Whereof, the Civil Aeronautics Board has caused 
this certificate .to be executed by its Chairman and the seal of the 
Board to be affixed hereto, attested by the Secretary of the Board, 
on this 17th day of May 1945. & ha 

The White House, May 22,1946 ^Approved: • ' 

[sl -Harry S. TRUMANd’ 


kite it-: 


H . » . . >■'< ir.* J yd r>d OJ 

_ COLONIAL AIRLINES, IHC. 1 ° /•:'* 1 ‘ a " 

I , U»>.*r w'A ?>V. V 

is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act of 
1938, as amended^ and the orders, roles, and regulations issued 
thereunder, to .engage in air transportation with respect, to per¬ 
sons, property, and mail, as follows i ; ; .v.ovwn 

* * w 

1. Between the terminal point New York, N* Y., and the terminal point; 

Hamfltbn, ^fJ nTJ da;apd j of;viebs*f 1 

2. Between the terminal point Washington, D. C., and the terminal point . 
Hamilton, Bermuda. 

The holder shall render service to and from each of the: points 
named herein, except as temporary suspensions of service may be 
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authorized by. the Board. Upon compliance with such procedure 
relating thereto as may be prescribed by the Board, the holder 
may, in addition to the service herein expressly prescribed, reg¬ 
ular lyserve a point named herein through any airport convenient 
theretoi^tJlJoii compliance with such procedure as-may be pre¬ 
scribed’by the Board, the hdder may, whenrequired to-do so by 
any foreign country service to which is authorized hereby, serve 
such country regularly through a terminal or terminals within 
such country other than the terminal named herein, or serve reg¬ 
ularly a point or points in such foreign country in addition to that 
named herein. • • • - .zszzj v xstsn&si 

The exercise of the privileges glinted by this certificate shall be 
subject to such reasonable terms,-conditions, and limitations re¬ 
quired By the public interest as may from time to time be pre¬ 
scribed^ the Board. 

This certificate shall be effective from the date of its approval 
by the President of the United States. 

IN Witness Whereof, the Civil Aeronautics Board has caused 
this certificate to be executed by its Chairman and the seal of the 
Board to be affixed hereto, attested by the Secretary of the Board, 
on this 17th day of May 1346. - - • ftgjfasca il y i i ; vrjjuu? 

.Th& White House, May 22 , Approved: 

, [s] Harry S. Truman 


* * i ■ < t : * wt*;.' ■ 
• - • ' i T»v ' X - * 
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\ EASTERN AIR LINES, INC. 




is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions, of Title IV of theCivil. Aeronautics Act of 
1938, as amended, and the orders, rules, and regulations issued 
thereunder, to engage in air transportation with respect to per¬ 
sons, property, and mail, as follows?.. H ->i 

1 r * — . l r ' . iry 

Between the terminal point New Orleans, La., and the terminal point 
rifMexico City, Mexico. . .. • /JoaaaHW 

-\. f ^ r . ’ ■ ’ \ i * 9 . , , 0 -f 1 ’ ' 

9r The holder shall render service to and from each of thei points 
named herein, except as temporary suspensions of service may be 
authorized by the Board. Upon compliance with such procedure 
relating thereto as may be prescribed bythe'Board, fibe holder 
may, in addition to. the service herein expressly prescribed, Reg¬ 
ularly serve a point named herein through any airport convenient 
thereto. Upon compliance with such procedure as may be pre¬ 
scribed by the Board, the holder may, when required to do so by 
any foreign country service to which is authorized hereby, serve 
such country iregnlarly through & terminal or terminals within 
such country other than the terminal or terminals named herein, 
or serve regularly a point or r points in such foreign, county in 
addition to those named herein. >H< % ' -s . j.crn ;>or ;v:h'*qo~q t .kooa 

The exercise of the privileges granted by this certificate shall 
be subject to such reasonable terms, conditions^ and limitations 
required by the public interest as. may from time to time be pre¬ 
scribed by th^Board. '-'•** ^ I7rv: ™ -tsCIw! 

:>q 95IV10>. ;•> k&U V*? ia^TS.V ,fU9r%OfI IXAiTHfl 
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This certificate shall be effective from the date,of its approval 
by the President of the United States. 

In Witness Whereof, the .Civil Aeronautics Board has caused 
this certificate as amended to be executed by its Chairman and 
the seal of the Board to be affixed hereto, attested by the Secretary 
of the Board, on this 17th day of May 1946. 

The White House, May 22,194$. — Approved: 

[s] Harry S. Truman 


, . • • \ (>* 


l; ;C X’KOtT 


EASTERN AIR LINES, INC. ; /;T 

^ -4 . s .\' *• - . f i ( ' ' ’ . r ’ , . , f ♦ , ' . , « 

is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of tjie Civil Aeronautics Act of 
1938, as amended, and the orders, rules, and regulations issued 
thereunder,, to engage in air transportation with respect to per¬ 
sons, property, and mail, as follows: 

st*■?> .yyj’i' ) .*';.• . *i.--o*r.. . i 

Between the terminal point Miami, Fla., and the terminal point San 

Wfr P. K. ' V- 

The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board. Upon compliance with such procedure 
relating thereto as may be prescribed by the Board, the holder 
may, in addition to the service herein expressly prescribed, reg¬ 
ularly serve a point named herein through any airport convenient 
thereto. 

The exercise of the privileges granted by this certificate shall be 
subject to such reasonable terms, conditions, and limitations re¬ 
quired by the public interest as may from time to time be pre¬ 
scribed by the Board. 1 

This certificate shall be effective from the date of its approval 
by the President of the United States. 

In Witness Whereof, the Civil Aeronautics Board has caused 
this certificate to be executed by its Chairman and the seal of the 
Board to be affixed hereto, attested by the Secretary of the Board, 
on this 17th day of May 1946. 

The White House, May 22,1946. — Approved: 

[s] Harry S. Truman 


NATIONAL AIR LINES, INC. 

• .. / • / r . • • * t t I < > i , * ' . ! m »»*« ■■* 

' • * i - v . . • , # ^. . , t . • . . - \ * * *. 

is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act of 
1938, as amended, and the orders, rules, and regulations issued 
thereunder, to engage in air transportation with respect to per¬ 
sons, property, and mail, as follows: 

* 

‘ Between the coterminal points Tampa and Miami, Fla., and the terminal 
point Havana, Cuba. 

' 

The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 

6 C.A.B.—857 
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authorized by the Board. Upon compliance with such procedure 
relating thereto as may. be prescribed ”by the Board, the holder 
may, in addition to the service herein expressly prescribed, reg¬ 
ularly serve a point named herein through any airport convenient 
thereto. Upon compliance with such procedure as may be pre¬ 
scribed by tiie Board, the holder may, when required to do so by 
any foreign country service to which is authorized hereby, serve 
such country regularly through a ; terminal or terminals within 
such country other than the terminal or terminals named herein, 
or serve regularly a point or points in such foreign country ih 
addition to those named herein. 

The exercise of the privileges granted by this certificate shall 
be subject to such reasonable terms, conditions, and limitations 
required by the public interest as may from time to time be pre¬ 
scribed by the Board. 

This certificate shall be effective from the date of its approval 
by the President of the United. States. 

. : .)In Witness Whereof, the Civil Aeronautics Board has caused 
this certificate to be executed by its Chairman and the seal of the 
Board to be affixed hereto, attested by the Secretary of the Board, 
on this 17th day of May 1946. 

The White Hotise, May 22,1946 .— Approved: 

[s] ] Harry S. Truman 

PAN AMERICAN AIRWAYS, INC. 

is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act of 
1938, as amended, and the orders, rules, and regulations issued 
thereunder, to engage in air transportation-with respect to per¬ 
sons,property, and mail, as follows: 

si . ■■ .' • 

.1. Between the terminal point Miami, Fla., the intermediate points 
Camaguey and Santiago, Cuba; Port-au-Prince, Haiti; Ciudad Trujillo, 
Dominican Republic; San Juan, P. R., Charlotte Amalie (St. Thomas), 
Virgin Islands; St. Johns, Antigua; Ppinte a Pitre, Guadeloupe; Ft. de 
..France, Martinique; Port qf. Spain, Trinidad; .Georgetown, British. 
Guiana; Paramaribo, Surinam (Dutch Guiana); Cayenne, French 
Guiana; Belem (Para), Sao Luiz (Maranhao), Camocim, Fortaleza, 
.Arera! Branca, Natal, Recife (Pernambuco), Maceio, Aracaju, Sao Sal- o 
vador (Bahia), Caravellas, Victoria, Rio de Janeiro, Sao Paula, and 
Porto Alegre, Brazil;. Montevideo, Uruguay, and the terminal point 
Buenos Aires, Argentina; and also between the intermediate point Rio 
de Janeiro, Brazil, the intermediate points Sao Paulo, Curityba and 
Iguassu Falls, Brazil, and Asuncion, Paraguay,, and the terminal point 
Buenos Aires; and also between the intermediate point Ciudad Trujillo 
and the terminal point Caracas, Venezuela; aud also between the inter¬ 
mediate points Belem (Para), Barreiras, and Rio de Janeiro, Brazil; and 
also between the intermediate point Port-au-Prince, the intermediate 
point Santiago and the terminal point Kingston, Jamaica. - 

• • • 

* 2. Between .the terminal point Miami, Fla., the intermediate point 

‘ Havana, Cuba, and the terminal point Merida, Mexico. - 

• ■ 1 
3. Between the terminal point Miami, Fla, the intermediate points Cien- 
fuegos, Cuba, and Kingston, Jamaica, and the terminal point Balboa, 

C. Z.; and also between the intermediate point Kingston, Jamaica, and 
the terminal point Barranquilla, Colombia. 

6 C.A.B.—867 
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4. Between the terminal point Miami, Flfu, the intermediate rpoint Cat 

Cay, Bahama Islands (except : with respect to mail}' arid the terminal ; 
point Naasan, Bahama Islands. • ••* 


rr ra*:ox 




Corpus Christi and Brownsville, Tex.; Tampico, Mexico City, and Tapa- - 
chnla, Mexico; Guatemala City, Guatemala; San Salvador, El Salvador;' 
Tegucigalpa, Republic of Honduras; Managua, Nicaragua; San Jose, 
Costa Rica; and David, Panama, and the terminal point Balboa, C. Z. 


Costa Rica; and David, Panama, and the terminal point Balboa 
(Ancon, C. !L, or Panama City, Panama). 

* ^ «v#* * « i • i • i ^^ i ti i. . *90 <* ^ i ^ i y v *^ ^ . 0 ^f l J •. ^ ) ^ ■ 

6. Between the terminal point Balboa, C. Z., the intermediate 
Barranquilla, Colombia, Maracaibo, Coro, Caracas, Barcelona, a 


6. Between the terminal point Balboa, C. the intermediate points 

Barranquilla, Colombia, Maracaibo, Coro, Caracas, Barcelona, ana Ma- 

turin, Venezuela, and the terminal point Port, of Spain, Trinidad. 

k * >-l r 1 »•* j ' u ^ | * ’ j 0 ^ , ja v' •••/.. V • “/ . ? 4 V /(,,(J XV * 

7. Between Hie terminal point New York, N. Y., and the terminal point 

. San. Juan, P. R. . sts pa ictfaf vilO: ; .d 

The holder shall render service to and from each of the points 
named herein, except as temporary suspension of service may be 
authorized by the Board. The holder may (l) 1 begin or terminate 
or begin and terminate trips at points short of terminal points; 
(2) continue to serve regularly any point named herein through 
tiie airport last reguhurly used by the holder to serve such point 
prior to the date of issuance of this certificate, as amended'; and 
(S) continue to maintain regularly scheduled nonstop service be¬ 
tween any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between such points 
on the date of issuance of this certificate, as amended. Upon com¬ 
pliance with such procedure relating thereto as may be prescribed 
by the Board, the holder may, in addition to the service herein¬ 
above expressly prescribed, regularly serve a point named herein 
through any airport convenient thereto, and render scheduled non¬ 
stop service between any two points not consecutively named 
herein, between which such service is authorized hereby. Upon 
compliance with such procedure asmaybe prescribed by the 
Board, the holder may, when required to do so by any foreign 
country service to which is authorized hereby, serve such country 
regularly through a terminal or terminals within such country 
other than the terminal or terminals named herein, or serve reg¬ 
ularly a point or points in such foreign country in addition to 
those named herein. 

The exercise of the privileges granted by this certificate, as 
amended, shall be subject to such reasonable terms, conditions, 
and limitations required by the public interest as may from time 
to time be prescribed by the Board. 

This certificate, as amended, shall be effective from the date of 
its approval by the President of the United States. 

In Witness Whereof, the Civil Aeronautics Board has caused 
this certificate, as amended, to be executed by its Chairman and 
the seal of the Board to be affixed hereto, attested by the Secretary 
of the Board on this 17th day of May 1946. 

The White House, May 22,19US. — Approved: 

£ g j .j harry g truman 

6 C.A.B.—$57 
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is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act of 
1938, as amended, and the orders, rules, and regulations darned 
_thereunder*to engage in air transportation with respect to per¬ 
sons, property, and mail, as follows,: 


!<;£! 


Between the coterminal points New Orleans, La., and Houston, Tex*, the 
intermediate point Merida,. Mexico, , and the terminal point Guatemala 
City, G u a tem ala. ~.;f : 




S'./. 


rtTU 


The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Boards The holder may (1) begin or terminate 
or bqgiiiand terminate trips at points short of terminal points; 

(2) continue to serve regularly any point named herein through 
the airport list regularly used by the holder to serve, such point 
prior to the date of issuance of this certificate, as amended; and 

(3) continue to maintain regularly scheduled nonstop service be¬ 
tween any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between such points 
on the date of issuance of this, certificate, as amended.Upon 

* compliance .with su^i procedure relating thereto as may be pre¬ 
scribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and render sched¬ 
uled nonstop service between any two points not consecutively 
named herein between which such service is authorized hereby. 
Upon compliance witfi such procedure as may be prescribed by 
the Board, the holder may, when required to do so by any foreign 
country service to which is authorized hereby, serve such country 
regularly through a terminal or terminals within such country 
other than the terminal or terminals named herein, or serve reg¬ 
ularly a point or points in such foreign country in addition to 
those named herein. 

The .exercise of the privileges granted by this certificate, as 
amended, shall be subject to (l),the condition that tile holder 
shall not carry person^ property, or mail which, with respect to 
the points named herein, originate at New Orleans and terminate 
at Houston, or originate at Houston and terminate at New "Or¬ 
leans and (2) such other reasonable terms, conditions, and . Kmi- 
tations required by the public interest as may from time to time 
be prescribed by the Board. 

This certificate, as amended, shall be effective from the date pf 
its approval by fhe President ofthe United States. 

IN Witness Whereof, the Civil Aeronautics Board has.cau 

i _ _ a _ a* v. _ •_* a* V * • m • '• _■»'xt. 'Jc . 


.tlA 


this certificate to be executed byits Chairman andthe seal of ; 
Board to be affixed hereto, attested by the Secretary ofthe Board, 
on this 17th day of May 1946. 

The White House , May 22,194$.—Approved: 

[s] Harry S. Truman 

«'4-i TO : Cf&K 
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PAN AM0UCAN-GBACE AIRWAYS, INC. 

is hereby authorized, subject to the provisions, hereinafter set 
forth* the 'provisions of Title IV of the Civil Aeronautics Act qf 
1938, as amended, and the orders, rules, and* regulations issued 
thereunder, to engage in air transportation with respect to per¬ 
sons, property, and mail, as follows: - 


- * t — 4 

1. Between the terminal point Balboa, C. Z., the intermediate points Cali, 
Colombia; Quito, Esmeraldas, Manta, Salinas, and Guayaquil, Ecuador; 
Talara, Chiclayo, Lima, and Arequipa, Peru; Arica, Antofagasta, and 
Santiago, Chile; Mendoza, Cordoba, and Buenos Aires, Argentina, and 

the terminal point Montevideo, Uruguay. 

- 

•“ —' v* - k 1 ' * ^ ’•* .w... i . ♦, '«v-v • *4 sJ - • . ' i 

2. Between the intermediate points Arequipa, Peru; Arica, Chile; La 
Pax, Oruro, and Uyuni, Bolivia; Salta,. Tucuman, Cordoba, and Buenos 
Aires, Argentina, and the terminal point Montevideo, Uruguay. 

... 

3. Between the intermediate points Arequipa, Peru; Arica and Anto¬ 
fagasta, Chile; Salta, Tucuman, Cordoba, and Buenos Aires, Argentina, 
and the terminal point Montevideo, Uruguay. 


4. Between the intermediate points Guayaquil and Cuenca, Ecuador, and 
the terminal point Loja, Ecuador. ,r. : 






5. Between the intermediate points Oruro, Cochabamba, Sucre, Valle-; 
grande, Santa Cruz,. Concepcion, San Ignacio,.San Jose, Robore and 

Puerto Suarez, Bolivia, and the terminal point Corumba, Brazil. 

' • * -*** » ■ • v i * * • % j ~ r . »• ■ .. ^ • i r$ij u . .■* *■ - • 

& Between the intermediate point Quito, Ecuador, and'the terminal point; 
Ip iales, Colombia. 


7. Between the intermediate points Lima and Juanjui, Peru, and the 

terminal point Iquitos, Peru. * 

The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board. The holder may (1) begin or terminate 
or begin and terminate, trips at points short of terminal points; 

(2) continue to serve regularly any point named herein through 
'tiie airport last regularly used by the holder to serve such point 

prior to the date of issuance of this certificate, as amended; and 

(3) operate the nonstop service authorized in the order of the 
Board authorizing-the amendment of this certificate, and continue 
to maintain regularly scheduled nonstop service between any two 
points not consecutively named herein if nonstop service was reg¬ 
ularly scheduled by the holder between such points on the date of 
issuance of this certificate, as amended. Upon compliance with 
such procedure relating thereto as may be prescribed by the 
Board, the holder may, in addition to the service hereinabove 
expressly prescribed, regularly serve a point named herein 
through any airport convenient thereto, and render scheduled 
nonstop service between any two points not consecutively named 
herein between which such service is authorized hereby. Upon 
compliance with such procedure as may be prescribed by the 
Board, the holder may, when required to do so ‘by any foreign 
country service to which is authorized hereby, serve such country 
regularly through a terminal or terminals within such country 
other than the terminal or terminals named herein, or serve reg- 
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ularly a point or points in such foreign country in addition to 
those named herein- . 

The exercise of the" privileges "granted by this certificate, as 
amended, shall be subject to the coitions (1) that flights serving 
Montevideo, Uruguay, shall originate or terminate at Santiago, 
Chile, or points north thereof, or at Salta, Argentina, or points 
north thereof, and (2) such other reasonable terms, conditions, 
and limitations required by the public interest as may from time 
to time be prescribed by the Board. 

This certificate, as amended, sha^l be effective from the date of 
its approval by the President of the United States. 

In Witness Whereof, the Civil Aeronautics Board has caused 
this certificate as amended to be executed by its Chairman and 
the seal of the Board to be affixed hereto, attested by the Secretary 
of the Board, on this 17th day of May .1946. 

The White House, May, 22, liTJfc-^Approved : ! 

-- r ‘7 ' [s] Harry S. Truman ; 

WESTERN AIR LINES, INC. 

• > . '■ —V* . j 

is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act of 
1938, as amended, and the orders* rules, and regulations issued 
thereunder, to engage in air transportation with respect to per¬ 
sons, property, and mail, as follows: i 

! 

Between the terminal point Los Angeles, Calif., and the terminal point 

Mexico City, Me xic o. 

The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board. Upon compliance with such procedure 
relating thereto as may be prescribed by the Board, the holder 
may, in addition to the service herein expressly prescribed, reg¬ 
ularly serve a point named herein through any airport convenient 
thereto. Upon compliance with such procedure as may be pre¬ 
scribed by the Board, the holder may, when required to do so by 
any foreign country service to which is authorized hereby, serve 
such country regularly through a terminal or terminals within 
such country other than the terminal named herein, or serve reg¬ 
ularly a point or points in such foreign country in addition to that 
named herein. 

The exercise of the privileges granted by this certificate shall 
be subject to such reasonable terms, conditions, and limitations 
required by the public interest as may from time to time be pre¬ 
scribed by the Board. 

This certificate shall be effective from the date of its approval 
by the President of the United States. 

In Witness Whereof, the Civil Aeronautics Board has caused 
this certificate to be executed by its Chairman and the seal of the 
Board to be affixed hereto, attested by the Secretary of the Board, 

. on this 17th day of May 1946. 

The White House , May 22 , 19A6. — Approved: • 

[s] Harry S. Truman 


6 C.A.B.—85.7 
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Description of applications -•! j 

American Airlines^ I xuu, re quests that its temporary certificate be 
permanent by removal therefrom of all of the provisions limiting- its term, 
or in the alternative, by the issuance of a hew permanent certificate of public 
convenience and necessity far the Mexico City route. Docket No. 1173. 

American Export Airlines, Inc., series authority to engage in air transpor- 
tation of persons, p r operty , and mail between the terminal point New York, 
N. Y., and San Juan, P. EL, Docket No. 1170, and between the terminal point 
New York and the terminal point Hamilton, Bermuda, Docket No. 1232. - " 

Braniff Airways, Inc., seeks amendment of its certificates for route No. 50 
to designate Nuevo Laredo, Mexico, as.a. coterminal point with Laredo, Tex., 
Docket No.. 949. It is also applying for a: certificate. Docket No. 1057, au¬ 
thorizing a route between the terminal point Houston, Tec, the intermediate 
points Merida,' Mexico; Balboa, C. Z.; Bogota,'Colombia; Quito, Ecuador; 
Guayaquil, Ecuador; Lima, Peru; La Paz, Bolivia, Asuncion, Paraguay; said 
(a) beyond Asuncion, the intermediate point Sao Paulo, Brazil, and the ter¬ 
minal point Bio de Janeiro,' “Brazil, ana (b) beyond Asuncion, the terminal 
point Buenos Aires, Argentina; ana between the terminal point Houston, the 


point Buenos Aires, Argentina; and between the terminal point Houston, the 
intermediate points Havana, Caxnaguey, and Santiago^ Cuba; Kingston, 
Jamaica; Port-au-Prince, Haiti; Ciudad Trujillo, Dominican Republic; San 
Juan, P- R.; St. Johns* .Antigua, and Basse Terre,. Guadeloupe; Fort de 


seeks a certificate. Docket No. XJ94, authorizing service between Laredo and 
Mexico City via Nnevo Laredo and Monterrey, Mexico. 

Chicago and Southern Air Lines, Inc^ in Dockets Nos. 798, 945, and 1051 
seeks certificates authorizing operations over the following routes: (1) be¬ 
tween Houston, Tex^ and Mexico City, (2) between New Orleans, La., and 
Mexico City, (3) between New Orleans and the Canal Zone (a) via Central 
American points, and (b) via Tampa Fla, Havana, and Kingston, (4) be¬ 
tween New Orleans and San Juan (a) via Cuba, Haiti, and the Dominican 
Republic, and <b) via Tampa Miami, Cuba, Haiti, and the Dominican Re¬ 
public, and (5) between New Orleans and. Manaos, via Tampa, Miami, Cuba, 
Haiti, Domuikan Republic, Caracas, and beyond Manaos (a) to Rio de 
Janeiro via Goiania and Bello Horizonte, Brazil, and (b) to Montevideo, 
Uruguay, via Cuyaba and Corumba, Brazil, Asuncion, Paraguay, and Buenos 
Aires, Argentina. ., . 'A • 

. Colonial Airlines, Inc^ by applications in Dockets Nos. 445 and 594 seeks a 
certificate between. New York and Nassau, the Bahamas, via Atlantic City, 
N. J., Norfolk, .Va^ Elizabeth City, New Bern, and Wilmington, N. CX, and 
Myrtle Beach, Georgetown, and Charleston, &. C., and by application in 
Docket Now 1207 series certificates authorizing service over Urn following 
routes: xT 

: Route L New York, N. Y-, and Montego Bay and/or Kingston, Jamaica, 
via the intermediate points Charleston, S. C., Nassau, Bahamas; Camaguey, 
Cuba, and, in the alternative, from (a) Montego Bay and/or Kingston to 
Balboa, C. Z., and/or Cristobal, Panama; (b) Montego Bay, and/or Kingston 
to Barranquilla, Colombia; Balboa, and/or Cristobal, Panama. 

• Route 2. NewYork, N. Y., and Manaos, Brazil, via the intermediate points 
Charleston, S. C.; Nassau, Bahamas, Ciudad Trujillo, Dominican Republic; 
and/or Port-au-Prince, Haiti; Caracas, Venezuela; and (a) between Manaos 
and Rio de Janeiro, Brazil, via the intermediate points Goiania and Bello 
Horizonte, Brazil; (b) between Manaos, Brazil, and Montevideo, Uruguay, 
via Cuyaba, Brazil; Corumba, Brazil; Asuncion, Paraguay; Buenos Aires, 
Argentina. - ‘ 'V ‘ , ' 

Route 3. New York, N. Y., and Natal, Brazil^ via the intermediate points 
Charleston,:S.C.; Nassau, Bahamas; Port-au-Prince, Haiti; San Juan, P. R.; 
Port of S n>»r|i . ftTif? Belem, BrazG, 

Route 4^NewYorkTN. Y^ andMexico City, Mexico, via the intermediate 
points Charleston, S. C.; Havana, Cuba; and Merida, Mexico. 

6 CJLB.—857 ' / . 
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Route 5. New York, N. Y., and San. Juan, P, R., via the intermediate point 
Bermuda. M 

Route 6. New York, N. Y., and Bermuda. . 

Route 7. Norfolk, Va., And Bermuda. 

Route & Miami, Fla., and Port of Spain, Trinidad; via the intermediate 
points. Havana and Camaguey, Cuba; Port-au-Prince, Haiti; San Juan, P. R^; 
St. John and St. Thomas^ Virgin Islands. -iv'. 

Route 9. Miami, Fla., and Nassau, the Bahamas. on inn oo.to. -o 

Route 10. Miami, Fla., and Mecida, Mexico, via Havana, Cuba. ~ 

Route lL Miami, Fla^ and Kingston, Jamaira, via Cienfuegos, Cuba; and 

(a) between Kingston, Jamaica; and Cristobal, Panama, and/or Balboa, 
C. Z.; (b) between Kingston and Cristobal, and/or Balboa, C. Z.; via Bar- 
ranguflla, Colombia. 

Route 12. New York, N. Y., and Nassau, the Bahamas, via the interme¬ 
diate points^ Atlantic City, N. J., Norfolk, Vai, Elizabeth City, New Bern, 
and Wilmington, N. C.; Myrtle Beach, Georgetown, and Charleston, S.C.* 
and from Charleston to Nassau direct and/or via. Miami and other coastal 
points. 

Delta Air Corporation seeks a certificate in Docket No. 1159 authorizing 
service between New Orleans and San Juan, P. R., via the intermediate points 
of Havana, Camaguey, and Santiago, Cuba; Port-au-Prince, Haitir and 
Ciudad Trujillo, Dominican Republic. 

Eastern Air Lines, Inc^ in Docket No. 782 seeks a certificate or certificates 
to operate— ■ ' ' 

(a) Between New Orleans, La., and Balboa or another proper city in Canal 
Zone, via such or all of the following intermediate points as may be found by 
the Board to be in the public interest: Merida, Mexico; Belize, British Hon¬ 
duras; Guatemala City, Guatemala; San Salvador, El Salvador; Tegucigalpa, 
Honduras; Managua, Nicaragua; and San Jose, Costa Ricai ;; . 

(b) Between New Orleans, La., and Balboa or another proper city in Canal 
Zone* via Havana, Cuba. 

(c) Between Tampa, Fla., and Balboa or another proper city in Canal 
Zone, via Havana, Cuba. 

(d) Between Miami, Finl and Balboa or another proper city in .Canal Zone 
via Havana (or any other proper cities), Cuba. 

- Eastern in Docket No. 1066 seeks a certificate or certificates authorizing 


as follows: 


ena*:>0 try- 


* C'5'jT.'f JVC* 




(a) Between the terminal point-Boston; Mass., the intermediate points New 
York, N. Y., Washington, D. C.- (Nassau, British West Indies, as alternate), 
and Ciudad Trujillo, Dominican Republic; and between the terminal point 
Chicago, HL, the intermediate points Louisville, Ky., Atlanta, Ga^ Miami, 
Fla., Nassau, and Ciudad Trujillo; and between the terminaljpoint Detroit, 
Mich., the intermediate points Cleveland, Ohio (Charlotte, N. C., and Colum¬ 
bia, S. C., in the alternative), Jacksonville and Miami, Fla^ Nassau, and 
Ciudad Trujillo; and between the terminal point St. Louis, Mo., and the 
intermediate points Nashville, Tenn., Atlanta, Ga., Miami, Fla., Nassau, and 
Ciudad Trujillo; and, beyond the intermediate point Ciudad Trujillo, the 
intermediate points Caracas (La Guaira), Venezuela; and Manaos, Brazil; 
and (a) beyond Manaos, the intermediate points Corumba, Brazil; Asuncion, 
Paraguay; and the coterminal points Buenos Aires, Argentina, and Monte¬ 
video, Uruguay, with authority to conduct such transport operations between 
said coterminal points; and (b) beyond Manaos the intermediate points 
Cuyaba and Sao Paulo, Brazil, and the terminal point Rio de Janeiro, Brazil. 

(b) Between the-terminal point New Orleans, La., the intermediate points 
Tampa and Miami, Fla., and Havana, Cuba, and the terminal point 
Balboa, C. Z. 

(c) Between the terminal point Balboa, Canal Zone, the intermediate points 
Bogota, Colombia; Sao Felipe and Manaos, Brazil; and (a) beyond Manaos, 
the intermediate points Cuyaba and Sao Paulo, Brazil; and the terminal point 
Rio de Janeiro^ Brazil; and (b) beyond Manaos, the intermediate points 
Corumba, Brazil; Asuncion, Paraguay, and the coterminal points Buenos 
Aires, Argentina, and Montevideo, Uruguay/with authority to conduct such 
transport operations between said coterminal points; 
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(d) Between the terminal point New Orleans, La., and the intermediate 
points Houston/ Corpus Christi and Brownsville, T exL, and. Tampico, .Mexico, 
and the terminal point Mexico City, Mexico, with privilege of direct, nonstop 
operations to and from New 1 Orleans, Houston, and Corpus Christi as ports of 
entry in relation to Mexico City; . ~ , 

,^(e) Between, the coterminal points Chicago, HL, and Detroit, Midu, the 
intermediate points Indianapolis, Ind., Memphis, Tenm, Corpus Christi, Tex., 
Tampico, Mexico, and the terminal point Mexico City, Mexico; 

(f) Between any points or series or groups of points in the United States 
ana any points or series of groups of points in the- Caribbean area and Latin 
America between which the Board shall find that there is a substantial need 
for applicant's'service, it being the wish and desire of applicant to establish 
and Tnninfrafn full and effective air transportation service between points in 
its present and future system in the United States and points located in the 
Caribbean and Latin American territory to serve best the general public con¬ 
venience and promote social, cultural, and economic development and unity in 
the Western Hemisphere. In this connection applicant brings to the attention 
of th e Board the great air transport need and the traffic potential in the rich 
and rapidly developing area bounded by Balboa, C. Z-; Msnaos, Brazil ; and 
Caracas, Venezuela, and its willingness to provide service between cities in 
that area, as well as other Caribbean and Latin American areas. .. ’ 

(At the bearing Eastern limited its requests (1)- to extend its service on 
route No. 6 to Tampico and Mexico City from- New Orleans, Houston, Corpus 
Christi, and Brownsville, Tex., and (2) to extend its present system to the 
Canal Zone-'from Miami, Tampa, and New Orleans via the intermediate 
points Havana, Kingston, and Barranqui21&3 

Grace Line, Inc^ in Docket No. 1166 seeks authority to engage in scheduled 
air transportation of persons, property, and mail between the ter min a l points 
New York and New York via the intermediate points Nassau, British West 
Indies; Aruba and Curacao, Netherlands West Indies; La Guaira (Caracas), 
and Maracaibo, Venezuela; BarranqtriHa, Colombia; Balboa, C. Z.; Kingston, 
Jamaica; and Nassau. 

Atlantic Gulf and West Indies Steamship Lines seeks authority to 
operate— 

1. Between New York City and Balboa, via Nassau, Havana, and Kingston. 

2. Between New York City and Mexico City, via Nassan, Havana, Merida, 

and Vera Cruz, Mexico. ' , 

3. Between Balboa-and Mexico City via San Jose, Costa Rica; Manag ua, 
Nicaragua; Tegucigalpa, Honduras; San Salvador, El Salvador; Guatemala 
City, Guatemala; and Oaxaca, Mexico. 

- 4. Between Balboa and Fort of Spain, via Cartagena and Barranquilla, 
Colombia; Maracaibo, Venezuela; Aruba; Willemstad, Curacao; and La 
Guaira, Venezuela. 

5. Between New York City and San Juan, direct and via Bermuda. 

6. Between 'San Juan and Port of Spain, via Port de France, and Bridge¬ 
town, British Guiana. 

7. Between San Juan and Havana via Ciudad. Trujillo, Port-au-Prince, and 
Santiago and Camaguey, Cuba. 

Moore-McCormack Lines, Inc., in Docket No. 1160 seeks authority to oper¬ 
ate (a), between New York and Buenos Aires via San Juan, Port of Spain, and 
Belem (Para), Sao Salvadore (Bahia), Rio de Janeiro, Sao Paulo, and Porto 
Ale&re, Brazil; and Montevideo, Uruguay; (b) between New York and 


(Bahia) K Rio de Janeiro, Sao Paulo, Porto Alegre, and Montevideo; (c) be¬ 
tween New York and Buenos Aires via Bermuda, St. Thomas, Port of Spain, 
Belem, Sao Salvadore,.Rio de Janeiro, Sao Paulo, Porto. Alegre, and Monte¬ 
video; (d) between.New York and,Buenos.Aires via Nassau, Ciudad Tru¬ 
jillo. Port of Spain, Belem, Sao Salvadore, Rio de Janeiro,. Sao Paulo, Porto 
Alegre, and Montevideo; and (e) between New York and New York, via 
Nassau, Ciudad Trujillo, San Juan, St. Thomas, and Bermuda. . 

National Airlines, Inc., in Docket No. 416 series a route between New Or- 
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leans ana Havana, between New Orleans and Havana via Tampa, and be¬ 
tween Tampa and Havana via Key West, Fla. In Docket No. 828, ft seeks a 
route between Tampa. and/or Miami and Balboa. In Docket No. 1167,Na¬ 
tional seeks a certificate authorizing operations between Tampa and/or Miami 
and Mexico City via Havana and Mtrida.". In Docket. No. 1168, National 
seeks certificates which would authorize it to conduct operations from Miami 
to Kingston, Jamaica, via Nassau and Cuba, thence around the Caribbean to 
Port of Spain, along Hie north coast of South America to Balboa, returning, 
via Kingston and Havana to Miami. : ' n, r ‘* :ruVrw ’> r ‘ : ; ^o'srqsr.a » 

Pan American Airways, Inc., in Docket No. 516, seeks authority to extend 
its existing route from Havana to Tampa. In Docket No. 545, a certificate is 
sought authorizing service betweena terminal point or points at or near New 
Ton City and a terminal point or points at or near San Ju*n with' authority 
to utilize Baltimore,. MdL, as a coterminal point. This application was 
amended subsequently to seek a' route between Sari Juan and. (a) a terminal 
point at New York with, authority to utilize Baltimore as a coterminal, and 
(b) a terminal at Charleston, S. C., with ah' intermediate point at Nassau. 
It was stated at the hearing that Pan American was hot praising -its applica¬ 
tion to serve Baltimore. . In Docket No. 689, Pan American seeks amendment 
of its certificate to authorize stops at Caxnagney as an intermediate- point 
between Miami and San Juan and between Miami and the Canal Zone. On 
December 9,1941, Pah American: filed an application in Docket No. 701, seek¬ 
ing ~a certificate authorizing transpor t ation of passengers and property only 
between Los Angdea and Mexico City mther direct or with intermediate stops 
at HermosiHo, Mazatlan, and Guadalajara, Mexico. This application was 
amended on November 11,1943, to seek a route between Mexico City andLos 
Angeles via Mazatlan only for the transportation of persons, property, and 
maiL In Docket No. 1157, Pan American seeks the following amendments to 

its ^tm American certificates: -V 

(A) Amendment of that portion of. its certificate relating to service to 
Buenos Aires so aa to .provide in addition to the route presently authorized a 
more direct course on the portion of the route between San Juan .and -Asun¬ 
cion, Paraguay, omittingthepresent.intermediate stops and including inter¬ 
mediate stops at Caracas,"VeTHMiuda, and'Manaos, Brazil; and 1 “ v* .V*!., 

■ 

(B) An amendment of its certificate so as to provide in addition to the 
route presently authorized a more direct course between the Canal Zone and 
Bio de Janeiro, omitting the present intermediate stops and including inter¬ 
mediate stops at Bogota, Colombia, and Manaos; 

(C) An amendment of the portion of its certificate relating to Miami-Canal 
Zone service so as to include Havana as animtenaediate'i^ . 'v‘:S 

(D) An amendment of the. portion-ofits certificate, relating to Miami- 
Nassau service so as to authorize service from Nassau to Santiago; ; ... . . 

<E) An amendment of the portion of its certificate relating to the Puerto 
Rico-east coast of South America service so as (1) to authorize service from 
and to Havana connecting with route (a) at Santiago, (2) to authorize 
service from and to Havana connecting with route (a) at Kingston,and (3) 
to eliminate the restriction against the carriage of mail on jthe portion of 
route (a) between Port-au-Prince, Santiago, and Kingston; 

(F) An amendment of .the portion of its certificate relating to the Browris- 
ville-Mexico City service so-as (1) to authorize service between Mexico City 
and New Orleans, and (2)’.to extend the route from Brownsville fc* Houston, 
but without the right to carry passengers, property, and nytil originating at 
one of said points and destined; to. the. other; 

(G) An amendment-of its certificate issued-in Docket No. 373 with respect 

to service between New Orleans and-Guatemala City, via Merida,' so as (1) to 
remove the time limitation itf the said certificate, <2) to-authorize service 
between New Orleans and Havana, (3) to authorize service between Bar- 
ranquilla and Houston via Merida,'and (4) to consolidate the said certificate 
with Pan American’s general* certificate relating to its 1 Latin American 
operations; " *" -" . ryZTftr 

~'nj /1 •s r’-'/j-iii wi/oi a Jjli* .cX u: t .ouI .<nr\ rf-r* /. inrtvi ir.VL 
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- (H) To substitute (1) Balboefor Cristobal as now authorized by exemp¬ 
tion order, and (2) ; Caracas for La GipliM; ’wn o<r-‘ * ft* r ^ 

(I) To inchide <l) Santiago on route (ar) between Miami and Port-au- 
Prince; (2) Caracas on route (a) between Ciudad Trujillo end Carac as, as 
now authorized by exemption order; and (3) Sao Paulo on route (a) between 
RioMde Janeiro and Porto Alegre, as now authorized by exemption order. 

Pan American-Grace Airways, Inc., in Docket No.1174, as amended, seeks 
authority to establish service between Balboa and Buenos Aires via Guaya¬ 
quil, Ecuador; Lima, Peru;; and Antofagasta,, Chile, and between Buenps 
Aires and Montevideo. ^ - 

Waterman Steamship Corporation, in Docket No. 525, seeks autho rity to 
engage in the transportation of persons and property exeept maii between 
New Orleans and San Juan via Tampa, subject to the provision that the 
applicant «h * P not be authorized to engage in local air transportation service 
between New Orleans and Tampa.^ 

Western Air Lines, Inc., in Docket No. 1164, seeks a route between tp« 
terminal point Los Angeles, the intermediate points La Paz and M ex ico City, 
Mexico; Guatemala City r Guatemala; San Jose, .Costa Rica; Balboa, C. Z.; 
Bogota, Colombia; Iouitos, Peru; Cobija and Suita Cruz, Bolivia, and Asun- 

_• _ _ i g \. v 1 v a t — a._ xl a — — -* — — v _>*_X- Dmamiaa 

cion, Paraguay, and (a 




Paulo, Brazil, and the terminal point Rio de Janeiro, and (c) a route between 
the terminal, point Buenos Aires, the’ intermediate points Montevideo, Porto 
Alegre, Curityba, and Sao Paulo, and the terminal point Rio de Janeiro. 
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Tabu: 1 .—Overseas air service patterns—Transcaribbean and offshore-island 
areas. Analysis of total air travel by classification of carrier , traveler , and 
geographic area, 1911 


■Mexico, Bahamas. Cuba: 

Pan American. Panagra. affiliate*. 

Foreign carriers................. 

' Total..:.. ‘;7... 83.748 

S • • . 

Caribbean area:. 

• Pan American. Panagra, affiliates. 18,864 

Foreign carriers.j. «;.*>•... 

'■ • Total...:... 1B.864 

South America (excL Colombia and 

Venezuela): T 

* Pan American; Panagra. affiliates. 5,543 

■' Foreign carrier*.>.. 

■ ■■ Total •«. *........ •> v* ••• ; 5,548 

All areaa :" ' . . . 

Pan American. Panagra. affiliates. 

. Foreign carriers.... 


li ••• : 

M.-’j; 

- Total 

, <7 > H 

* ' '*vu ! 


47,263 
53,185 

'> ru.-.-.c, 

100.448 

444.03 . ' 14,609 

43,525 172,340 215,865 


87,628. 186,949 


19467 41498 

35,009 106.700 

. ■ | 

6 .148.099 I 202.375 


r .:, V.oiz. 


Grand total. ........—v.t; 


103,271 

832,225 


435,496 665,1m 


V > l|. ; « -'D1T 


Source: C.A.B., Overseas Air Senrlce Patterns—Transcarlbbean and Offshoro-Island Arias. 
August 1944, page 57. exhibit A-i. .... | 
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34.160 

68.284 


. ' 5,065 

503' 
* - l;85i 
613 
1.472 

- ,17J548 
5,092 
... 5.300. 


74.77 

32,005 

3.608 

7,412 

5,875 


56,077 

93,666 


i. 676 
2,405 
595 
2.W4 


29.9 

N&IV'VV 


1,759 

4482 


1,755 


94.4 

43.0 


Honduras.. 

NJeansn. 

Costa Rica. 

Canal Zone and Pan- 


Colombla . 


Total. other Carib¬ 
bean area... 

Other I^tla America: 
Ecoador . 


37.0 


24-67 


5.850 


5.188 


2,318 
•.. 5,289 
7 

. 245 

4,891 


2.081 

4.525 

7 


1,598 


34.7 


35.2 


21.7 

26.8 


273,451 

84,316 

390.184 


Subtotal .. 

Islands: 

Jamaica . 

Puerto Rico.......... 

Haiti and Dominican 
Republic .......... 

Lesser Antilles (exclu¬ 
ding N.WJ.). 

Netherlands West In- 
dli 


V/.Vr t \ y*. j .- 


942 


Tabic 2 .—Penetration of 1938 tea and air passen ger traffic by 1931 air pas¬ 
senger traffic—Total passenger -traffic *a both directions (excluding sea 
cr uises between the United States and Bermuda, Caribbean area, and 
other Latin America n&svfswf. V> ' t»o vBvc*ir’> - £V. ; 3i>o:V3 

ft#'* . i rr \ •'ITT. '• nr* i • - t ? si AV r 1. i. r* xi • nil 't-rA v nrt _ frl Li*””* iV.iit f ?* 


Percent of penetration 

J “ C ' Total first; Total sea I !«-5 •• *** 1941 air traffic. 

, - 1 • *,;v - C ' vr cabin class -I .ftdalr • •'nasaenwr rtg ! Mills’.'"* d eiMt 

Area or country undalr J> 5!!S£ ger V u3£E* Total 1938 £££&*$* 

p ass en g er • truffle, ' ' 1941 ' sea and air 
traffic 1938 1938- 1841 --^traffic 5 

'c .roktrtor^o'3 rj i :. ^(SHdi) 


\ _ - •p-.r-T 

' Total . 


Chile 


Subtotal 
The Ouianas 


Paraguay •. 

Uruguay .. 

Argentina. 

Subtotal .. 

Total, other Latin 
America .. 

Grand total (excluding 

Bermuda) ... 

Grand total (excluding 
Bermuda, Bahamas, 

Cuba and Mexico).. 

Grand total...... 


39.6 

s 

28.9 

29.2 


1 Total -ea passengers tor Bolivia and Chile prorated on the basis of 1938 mall, 21 per¬ 
cent to Bolivia and 79 percent to Chile... 

Source: C.A.B. Overseas Air Service Patterns, Transcaribbean and Offshore-Island Areas, 
August 1944, page 61, Exhibit B- 10 . 
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United States to— 
Bahamas ..... 


11.400 

75,000 

16,300 

4.700 

1,000 

1.300 

8.200 

3,000 

1.900 

13,800 

17,200 

53,500 

19,900 

12,600 


11,380 

75,144 

7,219 

1.613 

661 

823 

3,592 

2,310 

628 

3.159 

5.507 

36,571 

2,400 

2.345 

1,109 

1,823 

1.369 

194 

42 

314 

1,190 

339 

14-91 


Puerto Rico.. ........ 

Trinidad and Barbados 


Dominican Republic.... 

Jamaica. 

Aruba and Curacao..... 

Other West Indies. 

Canal Zone and Panama 
Other Central America. 

Mexico .. 

Colombia. 

Venezuela ............ 

British Guiana ) 

Dutch Guiana V ...... 

French Guiana ) 


19,800 

12300 

1.700 


Bolivia 


Aruba/Curacao .. 

Venezuela .....;.. 

North coast of Colombia. 

Cristobal—Balboa and Panama. 

. i.U . * —•***.» - 

Kingston . i...... 


C .'■'■'5 

c tf j r> \ 



Country 




-.t qvu 


Northbound j 

* { . -V 



















































20,000 

35.000 

49,500 

55,000 

60,000 


67.500 

90,000 


Source: C-A.B. Docket No. 525. Moo re-McCormack Lines, Exhibit MM-C6. 


Tabus 6. —Distribution of 19 il air passengers by area and class of travel 


Source: Overseas Air Service Patterns, Transcarlbbean and Offshore-Island Areas, pace 6. 


able 7 .—Summary of first-class mail traffic from the United States to 

Latin America and Bermuda 


22,650 

11,577 

264,030 

180.277 

120,372 

245.788 

451.770 


Puerto Rico. 

Other Caribbean islands 
Central America..V 


1 Year ended Jnne 30, 1941. 

V * * • 

Source: Overseas Air Service Patterns, Transcarlbbean and Offshore-Island Areas, page 80, 


Sea 

Air 

Pounds 
19,990 
8,375 
222,920 
135,001 
97,402 
„ 199.260 

4 375.376 

Pounds 

2,660 
3,202 
.41,110 
45,276 
22,970 
46.528 
* ' 76,394 


East coast route 

Caribbean routes 

Total 

east 

coast 

Other 

lines 

Moo re- 
McCor¬ 
mack 

Moore- 

McCor- 

mack 

•Other 

lines 


45,000 

22.500 

51.000 

25,000 

55,000 

25,000 

61,500 

27,000 

67,500 

30,000 


k »* 

First 

area 

Second 
.. area 

• 100,448 

\ 

83,748 

4.623 

186,949 

18,864 

68.764 

188.819 

274.577 
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tion arid destination, keyed to selected gateways 


United States areas 


North 

and 

Middle 

Atlantic 


South 

Atlantic 

and 

Florida 


North 

and 

South¬ 

western 


North. 

Central 


Lesser Antilles*. 

Mexico. 

Central America (exclud¬ 
ing Canal Zone). 

Canal Zone and Panama. 
Jamaica, Netherlands 
West Indies and north 
coast of South America 
Greater Antilles, Trini¬ 
dad and east coast of 

South America. 

West coast of South 
America and Buenos 

'Aires area.. 

West Africa. 


1 Derived from data contained in Overseas Air Service Patterns—Transcarlhbean and 
Offshore-Island Areas. The sea and air travel, mainly for 1938, is distributed principally 
on the basis of passport data and otherwise as indicated in the technical notes of the study. 

* Except Netherlands West Indies and Trinidad. 


TABLE 9 .—Percentage distribution of outbound travel from areas of origina¬ 
tion by areas of destination 1 


United States areas of origin 


Latin American areas 
of destination 


Lesser Antilles*. 

Mexico. 

Central America (exclud¬ 
ing Canal Zone). 

Canal Zone and Panama. 
Jamaica. Netherlands 
West Indies and north 
coast of South America 
Greater Antilles, Trini¬ 
dad and east coast of 

South America. 

West coast of South 
America and Buenos 

Aires area. 

West Africa. 


1 Derived from table 8. 

* Except Netherlands West Indies and Trinidad. 


North 

and 

Middle 

Atlantic 

South 

Atlantic 

and 

Florida 

North 

Central 

South 

Central 

North- 

and 

South¬ 

western 

(2) 

(3) 

(4) 

(5) 

(6) 

8.32 

8.49 

7.40 

1.59 

0.88 

54.95 

56.00 

48.85 



.67 

.44 

.80 

10.47 

5.79 

15.37 

21.82 

18.31 

1.62 

1.09 




36.84 

58.29 

2.72 

1.75 

3.24 

6.52 

4.46 

3.98 

2.53 

4.74 

9.51 

6.53 

5.26 

3.39 

6.26 

12.59 

8.64 

6.25 

4.01 

7.44 

14.95 

10.24 

2.46 

1.57 

2.94 

5.91 

4.05 

.02 


.02 


03 






100.00 

100.00 

100.00 

100.00 

100.00 








L7:\ 




Brr 

















































34b 



South 

Atlantic 

and 

Florida 


North 

Central 

• p 


South 

Central 


Lesser Antilles*. 

Mexico .... 

Central America (excluding Canal 


Canal Zone and Panama. 

Jamaica. Netherlands West Indies 
and north coast of South Amer- 


Greater Antilles. Trinidad and east 

coast of South America. 

West coast of South America and 

Buenos Aires area. 

West Africa. 


62.83 

12.28 

21.33 

1.92 

62.84 

12.27 

21.33 

1.92 

42.13 

5.33 

* 19.20 

16.27 

32.76 

8.91 

14.90 

12.58 

42.19 

5.21 

19.18 

16.22 

_ 42.22 

5.14 

19.22 

16.19 

; . /; 

42.19 

5.21 

19.19 

16.19 

42.22 

5.20 

19.20 

16.19- 

42.18 

5.16 

19.20 

. 16.22 

50 00 


25.00 







1 Derived from Table 8. 

*EIxcept Netherlands West Indies and Trinidad. - 
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Table 10 .—Percentage distribution of outbound travel to areas of destination 

.by areas of origination * 1 * * * * 6 


United States area of origin 


Latin American areas 
of distribution 


North 


Middle 

Atlantic 


For tale by the Superintendent of Documents. U. S. Government Printing Office. Washington 25, D. C. 
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Petition for Review of an Order of the 
Civil Aeronautics Board 


BRIEF ON BEHALF OF PETITIONER 



JURISDICTIONAL STATEMENT 


This is an appeal from an order of the Civil Aeronautics 
Board dated May 3, 1948 (R. 30) dismissing a petition 
and complaint of Pan American-Grace Airways, Inc. (Pan- 
agra) (R. 8) filed with the Board pursuant to Sections 
401(h) and 1002(a) of the Civil Aeronautics Act, as 
amended. The jurisdiction of this Court to review the order 
is invoked under Section 1006 of the Civil Aeronautics Act, 
as amended. Act of June 23, 1938, c. 601, 52 Stat. 977, 54 

Stat. 1235, 49 U. S. C. §401 et seq. j 
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STATEMENT OF THE CASE 

Pan American-Grace Airways Inc. (PanagTa) is an air 
carrier holding a certificate of public convenience and neces¬ 
sity for the transportation of persons, property and mail 
by air over various routes in South America serving points 
in the Canal Zone, Colombia, Ecuador, Brazil, Chile and 
Argentina. PanagTa pioneered American flag air service 
in this area and has operated its routes there continuously 
for more than 20 years. Organized under the laws of Dela¬ 
ware, it has its principal place of business in the City and 
State of New* York. 

Braniff Airways, Inc. (Braniff) was certificated to 
engage in air transportation between certain points in 
South America on May 17, 1946, following a proceeding 
before the Board based on facts developed as of 1944 and 
prior years. After hearing evidence in this proceeding, 
the members of the Board had split evenly on the question 
whether an additional airline should be certificated to major 
traffic centers along the west coast of South America. The 
matter wras referred to the President of the United States 
without an affirmative finding of public convenience and 
necessity, and the President directed that an additional 
airline be certificated to Buenos Aires and Rio de Janeiro, 
after which the Board, acting still without a finding of 
public convenience and necessity, selected Braniff (R. 25). 
As late as May 3, 1948, the date of the Board's order, for 
which review here is sought, Braniff had not yet inaugu¬ 
rated service under any portion of this certificate (R. 26), 
which involved proposed routes to several key points already 
served by Panagra. 

On September 30, 1947, Panagra duly filed a petition 
and complaint with the Civil Aeronautics Board (R. 8) 
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invoking the provisions of Section 401 (h)* of the Civil 
Aeronautics Act of 1938, as amended, which, among other 
things, provides that the Board 

“* * * upon petition or complaint or upon its own 
initiative, after notice and hearing, may alter, amend, 
modify or suspend any * * * certificate, in whole or 
in part, if the public convenience and necessity so 
require***” V'* I 

The petition, printed at pages 8 to 18 of the Joint Ap¬ 
pendix, contained detailed factual allegations and was veri¬ 
fied by Panagra’s president. Specifically, Panagra asked 
that the Board set the matter down for immediate hearing 
and thereafter alter, amend, modify or suspend the Braniff 
certificate of May 1946, insofar as it authorized Braniff 
to operate on certain specified routes in South America south 
of Balboa, Canal Zone (R. 17).** . j 

' i 

The Board’s legal power to grant substantial relief under 
the petition has not been questioned. j 

Panagra alleged that new facts made it patently clear 
that Braniff’s proposed operations could not be justified by 
the requirements of public convenience and necessity. 
Specific reference was made to events that had taken place 
since the date when Braniff’s certificate was issued—sixteen 
months previously—which substantially changed the condi¬ 
tions affecting air transportation along the route to be 
served. These new developments were alleged to have had 
a direct and material effect upon the factors determining 
public convenience and necessity, making it demonstrable in 

*This petition and complaint also invoked Section 1002(a). 

**Pan American Airways Inc. filed a comparable petition 
and complaint relating to that portion of Braniff’s certificate 

lying north of the Canal Zone (R. 18). 
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the light of current conditions that the Braniff route was 
not required and that its operation would be contrary to 
the provisions of the Act. 

The petition showed that practically every significant 
factor bearing on the requirements of the public convenience 
and necessity had changed since the certificate, which had 
not yet been used, had been granted to Braniff. New inter¬ 
national agreements limiting traffic and changing the direc¬ 
tion of the Braniff route, increased foreign competition in 
the sector, failure of traffic to develop as estimated, increased 
costs of operation, higher mail pay rqeuirements, and a 
variety of other pertinent facts were alleged. The allega¬ 
tions established that Branifrs proposed operations would 
be inconsistent with the public interest and, in addition, 
would be substantially to the detriment of Panagra, ad¬ 
versely affecting its traffic and earnings, and hampering 
the normal development of its routes. 

Among other things, Panagra stated that sometime after 
the award of the Braniff certificate, the Government of the 
United States, by executive action of the President, had 
entered into bilateral air agreements with various countries 
to be served by Braniff under its certificate (R. 10-11). It 
was shown that these agreements, by their express terms, 
changed the character of the Braniff route pattern, pre¬ 
vented Braniff from operating substantial portions of its 
certificated route, and reduced the total amount of traffic 
available for transportation by Braniff and Panagra as 
well (R. 10-11,14-16). Further, it was alleged that Braniff 
had been unable to obtain operating rights to certain capital 
cities on its route and was proposing to overfly these points 
and operate routes which were not prescribed in its certifi¬ 
cate and which would more directly parallel the routes of 
Panagra (R. 9, 11). 


i 
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The petition also recited that since May 1946 several 
foreign airlines had started operations between points on 
the proposed Braniff route, providing excessive competition 
and a multiplicity of air services well beyond the require- 
ments of the traffic in the area (R. 9, 14-15); that under 
existing changed conditions resulting from these new com¬ 
petitive factors and new international agreements, experi¬ 
ence had demonstrated that there was insufficient traffic to 
warrant two United States air carriers operating along 
parallel routes in South America (R. 9). 

Facts were also stated showing that BranifPs operation 
over the proposed route would result in an unsound eco¬ 
nomic condition in air transportation. It was pointed out, 
moreover, that the cost to the United States of BranifFs 
duplicating South American services would be many times 
the estimated cost which was before the Board at the time 
the certificate issued (R. 12-14). 

The facts alleged in Panagra’s petition constituted the 
only facts of record in this proceeding. The allegations 
of the petition stand unopposed; neither Braniff nor the 
Board has filed any opposing pleadings or affidavits. 

No action was taken by the Board on Panagra’s peti¬ 
tion for seven months in spite of the urgency of the issues 
raised and in spite of the fact that shortly before the peti¬ 
tion was filed the Board had on its own initiative tentatively 
decided to initiate a comparable proceeding against Braniff 
(See Hearings before the Subcommittee of the Seriate 
Committee on Appropriations on H. R . 5770, 80th Cong., 
2d Sess., 343 (1948)). Panagra made repeated requests 
of the Board that the matter be set down for hearing. After 
a committee of the Congress, concerned with the drains on 
the United States Treasury resulting from increasing mail 

.i, 

i* 

I 





6 


pay exists, held hearings on the Braniff matter and sought 
detailed information from the Board as to its handling of 
the Panagra petition {Id. p. 311 et seq.), the Board finally 
noticed the matter for oral argument on April 23, 1948 
(R. 22). 

On this date it directed that oral argument be had before 
it confined to the following limited specified issues: 

“1. Whether it is in the public interest to order 
immediate hearing upon all or a part of the afore¬ 
said petitions and complaints of Panagra and Pan 
American, and • 

“2. Whether the Board has legal power to and 
should at this time dismiss said petitions and com¬ 
plaints, or part thereof, without hearing” (R. 23). 

This extraordinary procedure, without precedent in the 
Board's reports, f ound no basis in the statute and apparently 
was primarily designed to enable new Board members to 
become familiar with the problem. 

An oral argument was had on April 29,1948, as ordered 
(R. 31). No testimony was taken or documentary evidence 
submitted to the Board. At the oral argument, counsel for 
Braniff urged dismissal of Panagra’s petition and by way 
of argument presented what purported to be extensive 
factual information (R. 87-103). There was no means 
available to Panagra to test the accuracy or completeness 
of this information which had no support in the record of 
the proceedings before the Board. The Board, however, 
made findings based in part upon this information as well 
as upon other data not of record in its files, of which it took 
cognizance without prior notice to the parties. The precise 
nature of these data were never disclosed. 
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Almost immediately following oral argument, by order 
and formal opinion dated May 3, 1948, the Board dismissed 
the petition (R. 30) and advised the Congressional com¬ 
mittees accordingly ( Hearings before the Subcommittee of 
the Senate Committee on Appropriations on H. R. 5770, 
80th Cong., 2d Sess., 34344 (1948)). No other proceed¬ 
ings were held. Panagra at no time was granted the full 
and fair hearing to which it is entitled under the provisions 
of the Act. 

! 

On July 1, 1948, Panagra filed in this Court a petition 
for the review of the Board’s order (R. 2). j 

i 

STATUTES AND TREATIES INVOLVED 

i 

The pertinent provisions of the Civil Aeronautics Act 
of 1938, as amended, (Act of June 23, 1938, c. 601, 52 
Stat. 977, 54 Stat. 1235, 49 U. S. C. §401 et seq.) which 
will be referred to hereafter as the Act, are set forth in the 
appendix to this brief, together with pertinent excerpts 
from the Bilateral Air Transport Agreement between the 
United States and Brazil, dated September 6, 1946. 
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STATEMENT OF POINTS TO BE ARGUED 

1. The Board erred in dismissing Panagra’s petition 
without hearing since the Board's remedial powers under 
Section 401(h) were properly invoked and the substantial 
facts alleged required affirmative action by the Board 
in accordance with Section 1102 of the Act and the 
standards of public convenience and necessity established 
by the Board under the Act (Point 11(b), (c), (d) ; R. 6-7). 

2. Section 401(h) of the Act requires as a matter of 
statutory construction that the Board take evidence by hear¬ 
ing whenever a substantial petition and complaint is filed in 
good faith under that section (Point 11(a); R. 6). 

3. In construing Section 401(h), the Board and the 
Court should adopt a construction consistent with the 
language of the statute which at the same time resolves con¬ 
stitutional doubts as to requirements of due process of law 
(Point 11(a), (c), (d) ; R. 6-7). 

4. The oral argument before the Board did not satisfy 
the requirement of a hearing under Section 401(h) of the 
Act (Point 11(e), (f) ; R. 7). 

5. The mandate of Section 801 of the Act requires the 
Board first to transmit the petition and complaint to the 
President of the United States before action is taken and 
subsequently to obtain the President’s approval of the 
action taken. The failure of the Board to take these steps 
makes its order void (Point 11(g) ; R. 7). 
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SUMMARY OF ARGUMENT 

! 

The Civil Aeronautics Board erred in dismissing Pan- 
agra’s petition and complaint without taking evidence by 
hearing on the facts therein alleged. Only a hearing where 
evidence may be presented and facts tested through examina¬ 
tion and cross-examination of witnesses will satisfy the 
requirements of the Act. j 

Panagra's petition was duly filed. It stated facts which 
were actionable within the Board's remedial powers and 
sought relief which the Board was specifically empowered 
by the statute to grant. The petition was unopposed by 
counter evidence of record, and its substantial allegations 
are, therefore, unchallenged. Under these circumstances 
the Board was required to take affirmative action and to 
order that the matter be set down for a full hearing on the 
facts. W. J. R., The Goodwill Station, Inc. v. Federal 
Communications Commission, No. 9464, App. D. C., Oct. 
7, 1948. j 

Such a hearing is also required by the express terms 
of Section 401(h) whenever a sufficient petition or com¬ 
plaint is filed. This conclusion is supported by the wording 
of the section itself as well as by sound principles of statu¬ 
tory construction as applied to the administrative frame¬ 
work of the Act when read as a whole. j 

Panagra’s petition alleged substantial injury to its 
property threatened by the operation of the Braniff route 
and arising from new facts and circumstances as to which 
it had had no opportunity to present evidence. To deny a 
hearing in the face of such allegations would be to deny 
Panagra the protection of due process of law, and accord¬ 
ingly the Court should, in interpreting the statute, resolve 
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the matter in favor of a hearing in order to assure a consti¬ 
tutional interpretation of the statute. 

The oral argument before the Board did not satisfy nor 
did it purport to satisfy the requirement of a hearing under 
the Act. Clearly it was not a hearing for the purpose of 
taking evidence, for no evidence was adduced either by 
testimony or in documentary form. It is equally clear that 
the argument was not a hearing to determine whether the 
petition and complaint stated facts actionable within the 
ambit of the Board’s remedial powers. W. /. R., The Good¬ 
will Station, Inc. v. Federal Communications Commission, 
supra. This issue was not specified in the notice of the 
argument nor considered by the Board in its opinion. The 
argument before the Board went far afield of this narrow 
issue. The Board did not treat the petition as if on de¬ 
murrer. It considered it had the power to order or not to 
order a hearing according to its broad view of the public 
interest. The entire proceeding was, moreover, without 
force or effect in law, for the Board did not confine its 
determination to facts of record but relied on data extrane¬ 
ous to the record and improperly took judicial notice of 
information in its files as to which Panagra had no notice. 

The proceedings before the Board were also defective 
in that the Board ignored its responsibilities to the President 
of the United States by dismissing the petition and complaint 
without referring it or the Board’s ruling thereon to the 
President. Such references are required by the specific 
provisions of Section 801 of the Act as that section has 
been interpreted by the United States Supreme Court in 
Chicago and Southern Airlines v. Waterman Steamship 
Corp 333 U. S. 103 (1948). 
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The Board’s order dismissing Panagra’s petition and 
complaint should be overruled and the case remanded for 
appropriate proceedings before the Board. 

' • • j 

j 

ARGUMENT . !. 

. 1 

L i * 

THE BOARD ERRED IN DISMISSING WITHOUT HEAR¬ 
ING PANAGRA’S PETITION AND COMPLAINT DULY FIXED 
UNDER SECTION 401(h) OF THE CIVIL AERONAUTICS 
ACT. 'T 

A. Panagra’s Petition Was a Substantial Petition and Duly 

Invoked the Remedial Powers of the Board. 

j" 

Panagra has been denied a hearing on the facts set 
forth in its petition. This was accomplished by action of 
the Board which was both procedurally defective and wholly 
illegal under the express terms of the Act. 

There is no dispute as to the facts—they are clearly 
stated in Panagra’s verified petition, which constituted the 
entire factual record in this proceeding. A brief reference 
to the petition at the outset will demonstrate the serious 
character of Panagra’s complaint and reveal the arbitrary 
nature of the Board’s action in dismissing that complaint 
without duly inquiring into the facts as alleged. 

The Panagra petition was no frivolous document but a 
serious and substantial complaint of an airline subject to 
the Board’s jurisdiction which was directly threatened by 
new developments in air transportation in South America 
requiring Board action. The petition alleged facts which 
raised a substantial question as to the requirements of pub¬ 
lic convenience and necessity, and sought relief which was 
well within the Board’s power to grant. 


I 
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Braniff’s route had been awarded in 1946 on the basis of 
a hearing closed to further evidence in 1944. At the time 
of the petition, Braniff had not commenced operations over 
any portion of the route. Panagra’s petition did not seek 
a reconsideration of the Braniff award; that, under the Act, 
was finished business. Rather, the petition alleged new 
facts which had developed subsequent to the Board’s deci¬ 
sion authorizing the Braniff route. 

Following the Braniff decision in 1946, the President of 
the United States had concluded bilateral air agreements 
with several of the South American countries along 
Braniff’s route, including Brazil. These executive agree¬ 
ments made it impossible to operate Braniff’s route as cer¬ 
tificated. So Braniff proposed to omit stops at numerous 
points on its route and thus provide a wholly different 
service which duplicated Panagra’s main line service from 
Balboa to Lima and would provide a substantially parallel 
service from Lima to Buenos Aires. No need had ever been 
shown for such duplicating operations, nor had the Board 
ever found such a route to be required by the public con¬ 
venience and necessity. 

This was not all. Since the date of the Board’s award 
to Braniff, new foreign competition had appeared of a 
quantity and quality not foreseen by anyone. Panagra was 
confronted with competition along its entire west coast 
line by Peruvian International Airlines which in 1947 had 
been authorized to fly direct to Washington, New York and 
Montreal, and further faced new competition along other 
sectors of its route from new services offered by British, 
Chilean and Argentine airlines. These lines were diverting 
a substantial portion of Panagra’s traffic, and threatened to 
divert still more. Moreover, the traffic carried by Panagra 
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had been substantially reduced by the loss on January 1, 
1947 of important cabotage rights (the right to carry local 
passengers) in the Argentine. 

Overhanging these specific changes was a general de¬ 
terioration of economic conditions in South America, due 
primarily to inflation and currency depreciation. This di¬ 
rectly affected passenger traffic between the United States 
and South America, reducing the amount of travel sub¬ 
stantially. Traffic estimates, which the Board had deemed 
insufficient to support a second American carrier in the first 
instance, had in fact proved over-optimistic. Traffic was 
not available adequately to support one United States 
carrier, let alone two flying parallel routes with identical 
equipment 1 

The consequence of the Board’s permitting Braniff to 
inaugurate operations under these changed conditions would 
be to jeopardize the future of Panagra and at the same time 
would involve an enormous and prohibitive expense to the 
United States Treasury in mail pay subsidy, unforeseen be¬ 
cause it resulted from new facts not available at the time 
the original estimates were made. The situation is graphi¬ 
cally shown by the following figures recited in the petition. 
In 1944, Braniff estimated that its operating loss per revenue 
mile would be 426 cents (R. 12). At the time of Panagra’s 
petition, even before its operation had started, Braniff esti¬ 
mated an operating loss of 93.55 cents per revenue mile 
(R. 12), or twenty-two times its original estimate, and Was 
seeking mail payment of 151.73 cents per revenue mile 
(R. 12). j 

Here was a proposed service which was not in accord 
with international obligations of the United States, and 
which would duplicate an American flag service already 
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available, jeopardize the future development of that service 
already pressed by new foreign competition, and involve a 
prohibitive cost to the Government unrelieved by other 
factors. Is a petition alleging such facts frivolous or un- 

i 

substantial? Even to state the question is to appreciate its 
absurdity. The petition required the Board’s careful con¬ 
sideration following the full development of the facts in an 
appropriate hearing. 

Nor can any doubts be raised as to the Board’s power to 
grant substantial relief under the petition as filed. The 
petition sought the precise relief which is specifically au¬ 
thorized by Section 401(h)—alteration, amendment, modi¬ 
fication and suspension. At the oral argument several more 
specific forms of relief appropriate under the general prayer 
were suggested, including amendment of the certificate to 
eliminate the non-stop privilege, to limit operations to those 
which provided through service to terminal points, or to 
make the period of the certificate temporary rather than 
per man ent (R. 121-122). The power of the Board to grant 
effective relief under one or more of these categories has 
not been questioned, and indeed counsel for Braniff conceded 
at the argument that the Board had power to suspend the 
Braniff certificate for a period of five years (R. 86). 

Following its dismissal of the Panagra petition, more¬ 
over, the Board had occasion to pass directly on its powers 

* L 

under Section 401(h) in the so-called Caribbean Area Case, 
C. A. B. Serial E-1981, Docket No. 2246, July 20, 1948. 
There the Board, in recognition of new competitive condi¬ 
tions, changed the certificate of Pan American Airways in 
a manner which drastically limited Pan American’s opera¬ 
tions between certain Caribbean points in spite of the fact 
that Pan American had conducted extensive operations be- 
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tween those points for many years. The language of the 
Board's opinion in discussing Section 401 (h) is most per¬ 
tinent, to wit: 

' I, 

“* * * the statutory language carries with it an 
intention to encompass all changes of whatever nature 
that may be required by the public convenience and 
necessity. * * * 

* * * j 

I 

“A narrow construction of the Act that would 
exclude from the Board's powers under section 
401 (h) all authority to make changes in certificates 
of public convenience and necessity diminishing in 
any way the rights thereunder would be wholly in¬ 
consistent with the basic objectives of the Act, and 
would make the private interests of the units com¬ 
prising the air transportation system paramount to 
the public welfare. Under such an interpretation, 
the Board's appraisal of the factors set forth by 
Congress as its guide, once made and given expres¬ 
sion in a certificate, would become irrevocable not¬ 
withstanding subsequent changes in the facts upon 
which the Board's judgment was based that might 
turn once sound action into an instrument for 
thwarting the policy of the Act. There would be 
substituted for a transportation pattern keyed to the 
public need a route structure, in important respects, 
dependent upon the will of the individual carriers and 
subject to change, no matter how urgent the public 
need for such change, only with the consent of those 
carriers." (Mimeographed release, pages 26, 28.) 

The fact that the President had in 1946 directed the 
Board to select an additional airline to operate to Rio de 
Janeiro and Buenos Aires and that the Board had then 
picked Braniff and the route Braniff was to fly in no way 
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limited the Board's power to act in 1948. All routes to 
foreign points must, under Section 801 of the Act, receive 
Presidential approval. Section 401(h), as the Board itself 
recognized, contemplates a continuing scrutiny over all cer¬ 
tificates, no matter what their origin, to assure that the re¬ 
quirements of the public convenience and necessity are 
satisfied. In situations where Section 801 is also brought 
into play, the Board, as the President’s adviser, has an 
especially exacting duty of keeping the President informed 
on new” developments affecting the requirements of the pub¬ 
lic convenience and necessity, for only through the submis¬ 
sion of facts within the Board’s peculiar competence can the 
Chief Executive act intelligently. It was after all the Board, 
not the President, which chose BranifF and determined the 
course of BranifFs route. 

The petition duly invoked the remedial powers of the 
Board. To dismiss this petition without hearing was arbi¬ 
trary and contrary to law. 

The Board was required by law to inquire by hearing 
into the facts alleged in Panagra’s petition (1) because 
the facts stated in Panagra’s petition required affirmative 
action by the Board; (2) because of the plain terms of the 
Act; and (3) because any other action results in an inter¬ 
pretation of the statute which raises a serious constitutional 
question of due process. 

B. The Facts Stated in Pan a gr a ’s Petition and Complaint 

Required Affirmative Action by the Board. 

The allegations of Panagra’s petition are of such a 
character that the Board by explicit provisions of the Act, 
as well as by the requirements of public convenience and 
necessity as determined by its own decisions in other cases, 
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was required to take affirmative action and precluded from 
avoiding the issues by the wholly negative approach it 
adopted. 

In the first place, substantial issues were raised under 
Section 1102 of the Act. This section directs the Board 
“in exercising and performing its powers and duties” under 
the Act to “do so consistently with any obligaton assumed 
by the United States in any treaty, convention or agreement 
that may be in force between the United States and any 
foreign country.” Panagra’s petition made specific refer¬ 
ence to the executive agreement entered into between the 

. i 

United States and Brazil after the Braniff route had been 
awarded which, by its express terms, prevented Braniff 

i 

from operating substantial portions of its route and required 
operations wholly inconsistent with that route.* To under¬ 
stand the precise situation presented, it is necessary to 
examine the pertinent allegations of Panagra’s petition in 
more detail and in the light of the circumstances under 
which the Braniff route was originally approved. 

In the Latin American case, which.resulted in certifica¬ 
tion of Braniff (Additional Service to Latin America , 
6 C. A. B. 857 (1946)), the members of the Board were 

i 

evenly divided on the question of whether the public con¬ 
venience and necessity required certification of another air 
carrier to key points in South America. After the Board 
had submitted the several opinions of its members to the 
President in accordance with the provisions of Section 801 
of the Act, the - President advised the Board that he wished 
an additional carrier to be selected by the Board to operate 
routes in South America to Rio de Janeiro and Buenos 

♦The pertinent provisions of the bilateral Air T ransport 
Agreement with Brazil are set forth in the Appendix, pp. v-vl. 
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Aires (see 6 C. A. B. at 912). The Board subsequently 
selected Braniff and designated a route running from the 
Canal Zone to Lima, Peru, and then to Asuncion, Paraguay, 
where the route split into two short spurs, one running to 
Rio de Janeiro and the other to Buenos Aires. 

In the same opinion the Board considered the availability 
of another route to Rio de Janeiro from the Canal Zone 
which would proceed directly to Rio de Janeiro by the great 
circle course over the vast expanse of jungle in the interior 
of Brazil, with a stop at the small town called Manaos in the 
upper Amazon valley. It refused to certificate a carrier 
for this over-the-jungle route because of the limited volume 
of traffic, and because of the substantial capital costs which 
would be involved in the establishment of airway aids and 
airport facilities (6 C. A. B. at 916). 

Over three months after the decision in the Latin 
American case, the Brazilian bilateral Air Transport Agree¬ 
ment was signed by representatives of .the United States 
and Brazil. This agreement specified all the routes which 
would be available for American flag air carriers in opera¬ 
tions between the United States and Brazil. This agree¬ 
ment, which the Board by the provisions of Section 1102 
was obliged to observe, did not include any route to Rio de 
Janeiro via Lima and Asuncion. It also necessarily in¬ 
volved, and Panagra’s petition so alleged, substantial 
changes in Braniff’s entire route pattern. It provided 
that an approach to Rio de Janeiro from the west coast 
of South America could only be made on a temporary basis 
via a point Campo Grande near the border of Bolivia and 
Brazil. The effect of this agreement was to make the 
Braniff route to Rio de Janeiro useless and inoperable. 
Braniff was certificated via Asuncion and was not certifi¬ 
cated to land at Campo Grande. The Board itself described 
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accurately the resulting situation in a letter to a subcom¬ 
mittee of the Senate Committee on Appropriations: • j 

“There is now in effect between the United States 
and Brazil a bilateral agreement signed September 
6, 1946, which will permit Braniff to operate to 
Sao Paulo and Rio de Janeiro in that country, but 
not over the route described in the certificate issued 
by the Board. * * * Under the bilateral, no United 
States carrier has authority to fly to Rio de Janeiro 
via Asuncion along the route awarded to Braniff ” 
(Letter dated May 6, 1948 from Chairman, Civil 
Aeronautics Board, to Chairman, Subcommittee 6f 
the Senate Committee on Appropriations (mimeo¬ 
graphed by the Civil Aeronautics Board) App. II, 
p. 3. Emphasis supplied.) 

i 

j 

And Braniff itself recognized that further proceedings 
before the Board were necessary for it to obtain authority 
to operate as specified in the Brazilian agreement. While, 
in other cases, the Board has paid due regard to the inter¬ 
national obligations of the United States ( e.gBritish 
Overseas Airways Corp., Amendment of Foreign Air Car¬ 
rier Permit, C. A. B. Serial E-1122, Docket No. 3237, Janu¬ 
ary 13, 1948; Peruvian International Airways, Foreign Air 
Carrier Permit, 8 C. A. B. 229 (1947) ; Aerovias Nacionales 
de Colombia, S. A., Application for Foreign Air Cartier 
Permits, 7 C. A. B. 149 (1947)), in this case the Board 
has declined to take any action, despite the drastic changes 
in route pattern required by the new Brazilian agreement. 
The Board’s failure to take appropriate action in the prem¬ 
ises was in direct violation of Section 1102 of the Act. 

In the second place, the Brazilian bilateral agreement 
together with other facts alleged in Panagra's petition 
raised substantial issues as to the requirements of public 
convenience and necessity. This term is defined in Section 
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2 of the Act under a sweeping declaration of policy which 
brings within the purview of the public convenience and 
necessity the entire national program for the encourage¬ 
ment, development and promotion of air transportation with 
due regard for competition, safety and other considerations. 
Thus, Section 2 of the Act directs the Board, in the exercise 
and performance of its powers and duties under the Act, to 
consider the following, among other things, as being in 
accordance with public convenience and necessity: 

“(a) The encouragement and development of an 
air-transportation system properly adapted to the 
present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, 
and of the national defense; 

“(b) The regulation of air transportation in 
such manner as to * * * foster sound economic con¬ 
ditions in, such transportation, and to improve the 
relations between, and coordinate transportation by, 
air carriers; 

* * * 

“(d) Competition to the extent necessary to 
assure the sound development of an air-transporta¬ 
tion system properly adapted to the needs of the 
foreign and domestic commerce of the United States, 
of the Postal Service, and of the national defense.” 

The Act is broad in its scope and general in its require¬ 
ments. There are no rigid criteria of public convenience 
and necessity which are given equal weight and uniform 
application in all situations.* Each case is admittedly unique 
and must be resolved on its particular facts within the broad 

*See Westwood, “Choice of Air Carrier for New Air Trans¬ 
port Routes,” 16 George Washington Law Review, 1 and 148 
(1948) passim. 


i 
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statutory statement of public policy. The Board has dis¬ 
cussed the requirements of the public convenience and neces¬ 
sity, however, in numerous decisions. A study of the 
Board's decisions leaves no doubt as to its affirmative 
obligation to take action when the public convenience and 
necessity so require. As the Board itself said recently: j 

“In the Civil Aeronautics Act, Congress provided a 
comprehensive regulatory scheme designed to assure 
an air transportation system adequate to meet the 
public needs * * * the statutory plan envisages no 
mere passive watch over civil aviation but a positive 
course of action designed to foster actively the health 
and orderly growth of air transportation for the 
national good * * (Caribbean Area Case, 

C. A. B. Serial E-1981, Docket No. 2246, July 20, 
1948 (Mimeographed release, p. 27)) 

i 

Nor is there any doubt on the basis of the Board’s own de¬ 
cisions that it is required to take affirmative action when con¬ 
fronted with the particular facts as to public convenience 
and necessity set forth in Panagra’s petition. Referring 
again to the Brazilian bilateral agreement, of even greater 
significance than the fact that the Braniff route is inoperable 
under the terms of the agreement is the fact that, under the 
Brazilian bilateral agreement, the only permanent route 
available for Braniff to Rio de Janeiro is the very same 
great circle course over the jungle, via Manaos, which, as 
already indicated, the Board had specifically found to be not 
required by the public convenience and necessity. Thus the 
Brazilian bilateral air agreement, entered into some period 
after Braniff was certificated, prevented Braniff from oper¬ 
ating to Rio de Janeiro except via routes for which it was 
not certificated and for which the Board had either de- 
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termined that no public convenience or necessity existed or 
had not considered at all. In view of the fact that Rio de 
Janeiro was one of the two key traffic points designated by 
the President, Braniff’s complete inability to perform the 
service for which it had been designated represented a sub¬ 
stantial fact as to the requirements of the public convenience 
and necessity and the Board was disabled from avoiding this 
fact by merely seeking to ignore it. 

Referring now to the other allegations in the complaint 
—the alterations in Braniff’s route such that it would 
duplicate Panagra’s main line route, the failure of the cen¬ 
ters served by Panagra and to be served by Braniff to 
generate even the minimum traffic required for economic 
operation, the appearance of new competition of a strength 
and quality not foreseen, the enormous and prohibitive 
cost to the United States Treasury which Braniff opera¬ 
tion would involve—time and again the Board has 
urged the critical importance of just these very factors in 
the determination of the issue of public convenience and 
necessity. Thus the Board in case after case has predicated 
its action on its findings with respect to the availability of 
traffic ( e.g., Waterman Steamship Corp., Waterman Air¬ 
lines, Inc., New Orleans-San Juan Service, C. A. B. Serial 
E-957, Docket No. 2405, Oct. 16,1947 ;* Mississippi Valley 
Case, C. A. B. Serial E-1060, Docket No. 548, Dec. 18, 
1947 ;*♦ Additional Service to Florida, C. A. B. Order 
Serial E-1902, Docket No. 1668, Sept. 1, 1948; American 


♦“There is insufficient traffic potential ♦ ♦ ♦ to justify or sup¬ 
port the operations of more than one carrier.” (Mimeographed 
release, p. 8) 

„ **“It would certainly be unsound to put in more carriers than 

the traffic can support.” (Mimeographed release, p. 10) 
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Overseas Airlines, Inc., South Atlantic Routes, 7 C. A. B. 
285, 306 (1946) ; Hawaiian Airlines, Ltd., Hawaiian Case, 
7 C. A. B. 83, 107 (1946)), the competitive effect of a 
proposed new service on existing- carriers ( e.g., Caribbean 
Area Case, C. A. B. Serial E-1981, Docket No. 2246, July 
20, 1948;* Northwest Airlines, Inc., Detroit-Washington 
Service, 8 C. A. B. 487, 516 (1947) ;** American Airlines, 
Inc., Additional East-West California and Arizona Serv¬ 
ices, 4 C. A. B. 297, 305 (1943); Eastern Air Lines, Wash¬ 
ington Service, 4 C. A. B. 325, 343-346 (1943); Trans¬ 
continental and Western Air, Inc., Cincinnati-New York 
Additional Service, 8 C. A. B. 152, 159 (1947)), the ade¬ 
quacy of existing service, the desirability of competition 
(e.g.. West Coast Case, 6 C. A. B. 961, 969-970 
(1946);*** 

*“The loss of this traffic, or a substantial portion, will seri¬ 
ously handicap and retard [the carrier's] normal and healthy 
development * * * we can not permit the forces of unrestrained 
competition to threaten the destruction of that carrier. To do so 
would be to completely disregard the mandate of the statute ‘to 
foster sound economic conditions’ in the industry * * *.” 
(Mimeographed release p. 38) 

♦♦“The extent to which the proposed operations would divert 
traffic from existing carriers warrants careful consideration be¬ 
cause of the possibility that the economic stability of such carriers 
might be impaired, with consequent effect upon the development 
of a sound national air transportation system, and also because 
diversion from the existing facilities might reduce revenues to 
such an extent that the rate of mail compensation paid by the 
Government to the present carriers might have to be increased” 
(p. 516). 

♦♦♦“Nor can it be successfully contended that competition is 
required on all routes in the absence of factual proof showing a 
public need for it. * * * The Act declares that competition must 
be regarded as being in the public interest to the extent to which 
it is necessary to assure the sound development of an air trans¬ 
portation system adequate to the national needs, * * * That ques¬ 
tion, we believe, should be decided upon the facts of record and 


I 
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North Central Case, 7 C. A. B. 639, 652 (1946)),* the 
duplication of services, the degree of paralleling operations 
(Northwest Airlines, Duluth Twin Cities Operation, 1 
C. A. A. 573, 577-578 (1940);** Boston-New York- 
Atlanta-New Orleans Case, C. A. B. Serial E-1156, Docket 
No. 730, Jan. 27, 1948), and the cost to the United States 
in mail pay requirements ( e.g., Latin American Air Service 
(Supplemental Opinion on Reconsideration) 8 C. A. B. 65, 
72-73 (1947)) ;*** Chicago and Southern Air Lines, Inc., 
C. A. B. Order Serial E-338, Docket No. 2834, Mar. 3, 
1947;t Chicago-Scattle Area Case, C. A. B. Serial E-973, 


should be considered together with any other factors of public 
interest which in the particular case may point in the opposite 
direction—such other factors, for example, as the absence of a 
sufficient traffic potential to enable the competing service to become 
economically self-supporting or the undue financial impairment 
of smother air carrier.” (p. 969-70). 

* “There is no showing in the record that United’s service 
is inadequate or that competition would be beneficial.” (p. 652). 

♦♦“Congress, in defining the problem, clearly intended to 
avoid the duplication of transportation facilities and services, the 
wasteful competitive practices, such as the opening of non¬ 
productive routes, and other uneconomic results. ♦ ♦ ♦ (p. 578) 

♦♦♦“It is apparent from the record that not only would the 
♦ * ♦ proposal result in an uneconomical duplication of existing 
service, but the lack of supporting traffic for an additional service 
would result in imposing a heavy burden of cost upon the govern¬ 
ment in the form of mail payments which would far outweigh 
the slight benefits that the service could offer. Accordingly, we 
find that the service ♦ ♦ ♦ is not required by the public convenience 
and necessity.” (p. 73) 

f“The disparity between the anticipated costs to the Govern¬ 
ment through mail payment at the time the route was certificated 
and the amounts now' estimated to be required to enable the car¬ 
rier to operate the service is so great as to pose the problem 
whether the public need for the service at this time is sufficient 
to justify the financial burden which inauguration of the service 
wrill impose upon the Government.” (Concurring opinion of 
Branch, member, mimeographed release p. 2). 
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Docket No. 1602, Nov. 12, 1947; Caribbean Area Case , 
supra). And certainly there is no suggestion in any deci¬ 
sion of the Board that the public convenience and neces¬ 
sity require the operation of a paralleling route which will 
entail enormous cost to the Government, violate interna¬ 
tional obligations, and further compound a multiplicity Of 
services where less than minimum traffic for economic oper¬ 
ation is available. 

Nevertheless, in the instant case, confronted by Panagra’s 
serious and substantial petition which put squarely in issue 
the requirements of the public convenience and necessity, the 
Board dodged that issue by dismissing without hearing 
Panagra’s petition. Is it consistent with the Board’s duty to 
pursue “a positive course of action designed to foster actively 
the healthy and orderly growth of air transportation for the 
national good” (Caribbean Area Case, supra at 28) to de¬ 
cline to investigate facts so serious in their implications? Of 
course not! This violated the mandate of the law. Con¬ 
fronted with a serious question as to the requirements of 
public convenience and necessity, the Board was obliged to 
set the matter down for hearing on the facts, and to make 
its own findings in the premises. 

I 

C. A Hearing Was Mandatory as a Matter of Statutory don* 
struction. 

Not only was the Board required to take action because 
of the facts alleged in Panagra’s petition, but it was required 
to order a hearing under the express directive of Sec¬ 
tion 401(h) of the Act. Panagra contends that the provi¬ 
sions of this section require that the Board hold a hearing 
whenever a sufficient petition and complaint is filed in good 
faith pursuant to that section. 

i 

i 

| 

i 

i 
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A plain question of statutory construction is involved. 
The pertinent provisions of Section 401(h) read as follows: 

“The Authority, upon petition or complaint or upon 
its own initiative, after notice and hearing, may alter, 
amend, modify or suspend any such certificate, in 
whole or in part, if the public convenience and neces¬ 
sity so require * * *” 

A fair and straightforward reading of this section strongly 
suggests that Congress intended to make mandatory a hear¬ 
ing on the evidence. The section clearly contemplates that 
whenever a petition is filed raising issues of public con¬ 
venience and necessity, the Board shall give notice to the 
parties concerned and hold a hearing to determine whether 
any of the specified types of action—alteration, amendment, 
modification or suspension—are required as to the certificate 
brought in review. After the evidence is in and all facts 
have been appraised, the Board may refuse to act if it does 
not believe action is required. Congress has carefully in¬ 
serted the word “may” before “alter, amend,” etc., and not 
before “after notice and hearing.” The plain meaning is, 
therefore, that there shall first be notice and hearing and 
then a decision on action or inaction. There is nothing to 
suggest that a hearing is permissive rather than mandatory. 
That a hearing should be held is clearly the statutory 
scheme. 

• As has already been indicated, public convenience and 
necessity is in and of itself a standard which cannot be 
•applied by any ready rule of thumb. To test the require¬ 
ments of public convenience and necessity in any given case, 
a full review of the facts bearing on such issues as competi¬ 
tion, efficiency of service, safety, cost to the United States, 
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needs of commerce and the postal service, etc., is necessary. 
These issues by their very nature are issues which cannot ! 
be resolved except through hearing. 

Moreover, an examination of Section 401 in its entirety j 
fortifies the contention that a hearing is required as a j 
matter of statutory construction on all matters dealing with 1 
certificates of public convenience and necessity. It is, for 
example, specified in Section 401 (c) that an application for 1 
a certificate “shall be set for public hearing”. Surely it j 
would not be reasonable to argue that notwithstanding the j 
fact that subparagraph (c) of the section requires a public I 
hearing on any application for a new route, however unim- j 
portant, subparagraph (h) of the same section can be con-! 
strued to require a hearing only in those cases where the 
Board for any reason, or no reason, desires to take evidence. 

Amendment and modification of the route pattern em-j 
bodied in existing certificates is of equal importance to the 
initial issuance of certificates, particularly when it is recog-! 
nized that the Board is charged under the Declaration of 
Policy in the Act with the vital task of encouraging and 
developing a sound system of air transportation properly 
adapted to the present and future needs of United States 
commerce. To interpret the two subsections of Section 401 
at variance would result in a sharp differentiation between 
applicants for new certificates and petitioners who seek sus¬ 
pension of existing certificates, and there is nothing in the 
language of the Act or its purpose which requires, or indeed 
permits, such a discriminatory construction. j: 

While there is nothing of an affirmative nature in the 
legislative history which casts any light on this problem, 
is it not significant that nowhere in the legislative history 
is there the slightest suggestion that Congress intended peti- 


i 
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tions under Section 401(h) to be treated differently from 
applications under Section 401(c)? Is it not significant 
also that elsewhere in the Act, when Congress intended that 
a hearing should not be mandatory but should be held 
only at the discretion of the Board, it specifically so 
stated, and did not leave the matter in doubt?* Surely a 
reasonable interpretation of the statute points in the direc¬ 
tion here urged, and it must not be assumed that Congress 
intended to act other than in a reasonable manner. Cf . 
United States v. American Trucking Association, 310 U. S. 
539, 543 (1940). 

That a hearing is guaranteed to a petitioner in the posi¬ 
tion of Panagra is also apparent when Sections 401 (h) and 
801 are read together. Section 801 requires the Board to 
transmit to the President “before hearing thereon” copies 
of all applications in respect of certificates which authorize 
an air carrier to engage in foreign air transportation. It 
is clear from the requirements of Section 801 as a whole 
that the word “applications” embraces all requests in respect 
of such certificates, including petitions for the issuance, 
transfer, amendment, suspension or revocation of such cer¬ 
tificates.** The words “before hearing thereon” dearly 
contemplate that a hearing should be hdd on applications 
such as Panagra’s petition. 

At the oral argument before the Board, it was contended 
that the construction of the Act here advocated would place 
an increased burden upon the Board, which already handles 
a substantial volume of business. It was suggested that 
the Board would be flooded with petitions seeking amend- 

♦Thus, Section 1002(a) provides as to the disposition of com¬ 
plaints alleging noncompliance with the Act, that the Board may 
“dismiss such complaint without hearing." 

♦♦See pp. 42-43, infra. 
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ment or modification of existing routes, and that the Board 
would find itself enmeshed in a series of proceedings 
of this character (R. 81). This is a wholly fallacious 
argument. Certainly the petitions under Section 401(h) 

I 

will not in volume exceed the very numerous petitions for 
new routes constantly filed with the Board, and dispositiori 
of many petitions under Section 401(h) can be handle^ 
much as new route applications are handled. Moreover, 
whether or not the Board is subjected to a degree of incon T 
venience is irrelevant for, as this Court itself has recognized^ 
administrative inconvenience provides no excuse for failure 
to fulfill the requirements of the law! WJR, The Goodwill 
Station, Inc. v. Federal Communications Commission, No. 
9464, App. D. C, Oct. 7,1948. j 

Section 401 (h) is a vital section in the entire regulatory 
scheme, and without its affirmative implementation carriers 
subject to the Board’s jurisdiction would be deprived of 
significant rights. Any issue of statutory construction such 
as is here presented, in the absence of other guides, must be 
determined in the light of what seems reasonable and fair, 
and consistent with the whole system of administrative law 
and procedure which has been building up in recent year§. 
Certainly if there is one lesson which has been learned and 
which is recognized by the agencies themselves, the Con¬ 
gress and the courts, it is that through hearings the rights 
and conflicting interests of those regulated may be most 
thoroughly and conscientiously explored, and that abuses 
in the administrative process mount where hearings are 
denied. 

It is concluded, therefore, that as a plain matter of 
statutory construction, Section 401(h) of the Act requires 
the Board to hold a hearing whenever a sufficient petitioti 
is filed in good faith pursuant to its terms. 
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n. 

A HEARING ON PANAGRA’S PETITION AND COM¬ 
PLAINT WAS NECESSARY IN ORDER TO AVOID A SERIOUS 
CONSTITUTIONAL QUESTION OF DUE PROCESS. 

- v.In denying Panagra a full hearing on the facts alleged 
in its-petition, the Board ignored Panagra’s fundamental 
rights under the Fifth Amendment. Panagra alleged under 
oath, and its statements in this regard were not challenged, 
that Braniff’s proposed operations would substantially and 
adversely affect Panagra’s traffic and earnings and seriously 
hamper the normal development of its routes (R. 9, 14, 16). 
In thus invoking the Board’s jurisdiction on a matter 
affecting its property and indeed its future existence an 
issue of due process was squarely raised. This considera¬ 
tion was wholly ignored by the Board. 

It is a familiar canon of statutory construction that 
when a statute can be interpreted in two ways, one of which 
creates doubts as to constitutionality and one of which does 
not, the statute will be construed so as to avoid the consti¬ 
tutional question. Interstate Commerce Commission v. 
Oregon Washington Railroad and Navigation Co., 288 
■U.' S. 14, 30 (1933); St. Louis Southwestern Ry. v. 
Arkansas, 235 U. S. 350, 369 (1914) ; The Japanese Immi¬ 
grant Case, 189 U. S. 86, 101 (1903). That principle 
controls the correct interpretation of Section 401(h). 

If that section makes mandatory a full and fair hearing 
on Panagra’s petition, there could be no doubt that it would 
meet all the requirements of due process. On the other 
hand, if the section be construed to empower the Board to 
dismiss the petition without hearing, on the basis of oral 
argument on the vague issue of whether it is in the public 
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interest to hold a hearing, then it becomes very doubtful 
that the section meets the standards of due process that ard 
embodied in the basic law of the United States. 

The due process clause of the Fifth Amendment pro¬ 
vides that no person shall be deprived of life, liberty or 
property without due process of law. An essential element 
of due process is an opportunity to be heard before the 
reaching of judgment. Galpin v. Page, 18 Wall. 350, 368 
(1873). The proceedings of administrative bodies as well 
as those of the courts must satisfy the “pertinent demands 
of due process.” Federal Radio Commission v. Nelson Bros. 
Bond & Mortgage Co 289 U. S. 266, 276 (1933). The 
right to a hearing in its very essence includes the right to 
present evidence in support of a claim, and an opportunity 
to know the claims of the opposing party and to meet theni. 
Morgan v. United States, 304 U. S. 1, 18 (1938). '". j 

Panagra has duly invoked the jurisdiction of the Board 
on a matter which affects its property and threatens ifs 
future existence as a sound and developing air line. In 
reliance on the protection accorded it by the statutory obliga¬ 
tions of the Board under the Act, Panagra has established 
an extensive air transportation system in South America in¬ 
volving a large investment in air transportation facilities 
and the development of traffic to make that investment 
profitable. 

i 

Although Section 401 (j) of the Act specifically pre¬ 
cludes assigning a property right to the certificate itself, it 
in no way suggests that the business conducted under that 
certificate is not a thing of value capable of injury.; To the 
contrary, the Board has specifically recognized the value of 
that business by allowing a money value to be placed on an 
air line in excess of tangible asset value in merger cases. 
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Acquisition of Marquette by TWA—Supplemental Opin¬ 
ions, 2 C. A. B. 409, 412 (1940), United Air Lines, Inc .— 
Western Air Lines, Inc., Acquisition of Air Carrier Prop¬ 
erty, 8 C. A. B. 298, 311-316 (1947). Moreover, the Rules 
of Practice of the Board allow any person having a “prop¬ 
erty or financial interest which may not be adequately repre¬ 
sented by existing parties” to intervene in an action before 
it (Paragraph 285.6(b)). The most typical petition for 
intervention granted by the Board is that of a carrier which 
asserts that the grant of a route to another carrier would 
adversely affect the revenues and expenses of the intervenor 
in operations of its own routes. 

The situation of an air carrier is analogous to that of a 
radio station operating under license from the Federal Com¬ 
munications Commission. Under the Communications Act, 
as under the Civil Aeronautics Act, it is the policy of the 
Act that no person is to have “anything in the nature of a 
property right as a result of the granting of a license” 
(Federal Communications Commission v. Saunders Bros. 
Radio Station, 309 U. S. 470, 475 (1940)), and the license 
which is granted is limited by its terms and is subject to 
modification or suspension in the public interest. Neverthe¬ 
less it has been held that the broadcasting license is a thing 
of value to the person to whom it is issued and that the 
business conducted under it is a subject of injury sufficient 
to cloak the right granted by the license with the protection 
accorded by the due process clause of the Fifth Amendment. 
National Broadcasting Co. v. Federal Communications 
Commission, 76 App. D. C. 238, 132 F. (2d) 545 (1942), 
affirmed, 319 U. S. 239 (1943). Moreover, this Court has 
ruled that it is a denial of due process of law for the Com¬ 
mission to dismiss without hearing a complaint of a licensee 
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objecting to the grant of a license to a new station, the! 
operation of which is alleged to cause objectionable inter¬ 
ference with the operation of the complainant's license. 
L. B. Wilson, Inc. v. Federal Cmrtrmtnications Commission, 
App. D. C., April 12, 1948; WJR, The Goodwill Station, 
Inc. v. Federal Communications Commission, No. 9464, 
App. D. C., Oct. 7, 1948. j 

It must be emphasized that Panagra is not seeking a 
reconsideration of the action of the Board in granting 
Braniff its certificate. Back in 1944, the Board held a 
hearing on that matter. Panagra has, instead, alleged new 
facts which affect its business adversely and threaten its 
future existence as a sound and developing air line, and has 
duly invoked the remedial powers of the Board in a new 
proceeding. So far as injury to Panagra is concerned, for 
the Board to dismiss Panagra's petition without a hearing 
in these circumstances is no different from the grant of a 
new certificate to a carrier authorizing competing services 
without affording Panagra an opportunity to be heard. 
The identical issue as to the procedural requirements of due 
process of law is presented. Atchison, Topeka & Sante Fe 
Ry. v. United States, 284 U. S. 248 (1932). It follows that 
to construe Section 401(h) to authorize dismissal without 
hearing of a petition duly filed and alleging facts which 
raise a substantial question as to the requirements of the 
public convenience and necessity, would create seriotts 
doubts as to the constitutionality of the section. Such 
doubts are completely absent if the equally acceptable inter¬ 
pretation is made that a hearing is mandatory on such a 
petition, just as it is on an application for a competing route. 
This being so, the principles of statutory construction com¬ 
pel adoption of the latter meaning. j 

j 
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• V . , • 

THE ORAL ARGUMENT BEFORE THE BOARD DID NOT 
SATISFY THE REQUIREMENT OF A HEARING. 

Panagra was not afforded a hearing before the Board 
on its petition which satisfies the requirements of the Act. 

The Board has refused to set the petition down for 
hearings before an examiner for the taking of evidence. 
Ultimately, this is the only type of hearing which will satisfy 
the statute. Panagra is entitled to a hearing where it and 
other interested parties may present evidence, both oral 
and written, cross-examine witnesses, and present argu¬ 
ment as to the meaning and legal effect of the evidence 
adduced. This is required by the substantial allegations of 
its complaint as well as by specific statutory directives. It 
is not disputed that to date no such hearing has been per¬ 
mitted in spite of Panagra’s urgent demands over the 
period of thirteen months that its petition has been on file 
with the Board. 

It is recognized that the Board may as a preliminary 
matter treat the petition as if on demurrer and hold a hearing 
to determine its jurisdiction; that is to say, using the lan¬ 
guage of this Court in WJR, The Goodwill Station v. 
Federal Communications Commission , No. 9464, App. D. C., 
Oct. 7, 1948, to determine whether the petition states facts 
which are actionable within the ambit of the Board’s 
remedial powers. Panagra believes such a hearing would 
be a mere formality. The petition is actionable, the Board 
has the remedial powers and they have been properly in¬ 
voked. Nonetheless, should the Board wish, it may go 
through the motions of a preliminary study of the petition. 
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The oral argument before the Board in the instant case 
was not such a hearing as is contemplated by the WJR 
opinion. It had no force or effect in law. The Board con- 
ducted the argument in utter disregard of the standards 
required of quasi-judicial agencies, and was moreover con- 
cerned with wholly different issues than those which could 
be properly before it if the petition were treated as if on 
demurrer. 

In its opinion in the WJR case, this court set forth the 
standards which must control the action of an administra- 
tive agency on a petition such as is here involved when a 
preliminary hearing is held prior to the taking of evidence. 
The agency must treat the allegations of the petition as 
true, that is to say, as if the petition is considered as on 
demurrer. The agency must decide whether "the petition is 
filed in the form and manner which properly invokes its 
jurisdiction. Has it power to take the action requested? 
Does the petition state facts which are actionable within 
the ambit of the agency’s remedial powers ? These are the 
only questions properly before it. If the questions are 
answered affirmatively, a hearing on the evidence must be 
held. This view is succinctly stated in the following lan¬ 
guage from the Court’s opinion: 


“There are in all cases in which the action of .a gov¬ 
ernmental tribunal is invoked by the .filing,of a 
complaint or petition two possible questions. One, 
raised by demurrer or motion to dismiss or, in an 
administrative proceeding, by some less formally 
named instrument' of like purpose, or by the tri¬ 
bunal’s sua sponte treatment of a petition-as if undef 
demurrer, is whether or not the allegations of the 
party invoking the tribunal’s action—assuming the 
truth of such allegations—state facts which the faw 
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recognizes as actionable within the ambit of the 
remedial powers assigned by the sovereign to the 
tribunal. This question, one of law, is to be de¬ 
termined by the consideration of legal materials, such 
as statutes and rules and judicial decisions, to be 
brought to the attention of the tribunal in the argu¬ 
ments of the parties. ***lf*** this first question 
is raised and answered in the affirmative, i.e., by a 
holding that the allegations, assuming their truth, 
do state facts which the law recognizes as actionable 
within the ambit of the tribunal’s powers, then the 
second question arises, * * * That question is whether 
or not the facts alleged by the party invoking the 
tribunal’s action are true. That is a question of fact 
which is to be determined by a consideration of the 
evidence to be produced by the parties, by cross- 
examination of witnesses and by argument as to the 
meaning and legal effect of the evidence. Guarantee 
of hearing, whether in the due process clause or in a 
statute, assures a hearing not alone on such a ques¬ 
tion of fact but also upon the threshold question of 
law.” 

The Board did not notice the issues raised by the peti¬ 
tion or consider them in the argument or in the opinion 
dismissing the petition without hearing. 

As the notice of hearing establishes, the only issues 
raised at the oral argument were: first, whether it was in 
the public interest to hold an immediate hearing; and, second, 
whether the Board had legal power to and should at that 
time dismiss the petition ( R. 23). The fijrst issue was solely 
a matter of timing and public policy, and the second solely 
a legal problem as to the meaning of Section 401(h). The 
Board conducted the oral argument which resulted in the 
dismissal of Panagra’s petition as if it had a general 
amorphous discretion to hold hearings or not to hold hear- 


ings depending upon its own view of appropriate public 
policy in the particular circumstances. This was erroneous 
not only because the President of the United States was not 
consulted and informed as required by Section 801 (see Sec¬ 
tion IV, infra), but also because the Board did not consider j 
the only basic issue which was properly before it at this j 
preliminary proceeding; namely, whether its regulatory I 
powers were properly invoked by a petition stating facts 
which were actionable. A finding on this issue, which was 
not noticed and not considered, was essential to the validity i 
of the Board's order dismissing the petition ( cf . United \ 
States v. Baltimore & Ohio R. R., 293 U. S. 454, 462-463 j 
(1935)). | 

If the oral argument before the Board is considered as 
a hearing as on demurrer under the WJR decision, the 
entire proceeding before the Board must be found to be 
without force and effect in law. The Board did not treat 
the petition as on demurrer. It refused to accept the facts 
therein alleged as true even though they constitute the only 
verified facts of record; moreover it relied on data ex- 

i 

traneous to the record and made findings thereon. It must 
be emphasized that the only record before the Board at 
the time of oral argument was Panagra’s verified petition. 
No evidence was taken at the argument nor were any oppos¬ 
ing affidavits or pleadings filed with the Board by Braniff 
or by counsel for the Board. The only facts of record; 
which at such preliminary proceeding the Board was re¬ 
quired to deem true, were the verified facts set forth ii^ 
detail in the petition. 

In spite of this, throughout its opinion the Board relied 
on facts not of record. Indeed, it stated in its opinion that 
it had considered “related matters" and made findings 
thereon (R. 27). Specifically, statements by Braniff's 













counsel made in oral argument were accepted as fact, 
. although these statements had not been substantiated and 
tested by appropriate hearing procedure. Thus the opinion 
recites such matters as the following, which find no 
support in Panagra’s. petition: “The carrier (meaning 
Braniff) can begin operation almost immediately over a 
- substantial portion of its route.”, and was suffering only 
under a “temporary inability to operate the service in its 
entirety”. (R. 28) „• Or, again, it was stated that Braniff 
“will proceed to Sao Paulo and Rio de Janeiro, Brazil, as 
soon as certain navigation facilities have been installed” 
(R. 29). There was no evidence of record to support 
these important findings of fact, which unquestionably 
substantially influenced the Board’s decision. Its reliance 
upon these, facts, although unsubstantiated, was doubly 
improper for the statements were in part directly contrary 
to verified statements in Panagra’s petition. 

The.consideration by the Board of facts not of record 
went even further.; The Board made reference at the oral 
argument to Studies it had made comparing mail pay re¬ 
quirements with mail pay estimates (R. 110). These 
studies .were never made available to Panagra, but it cannot 
be doubted they were relied on by the Board. The Board’s 
opinion, for example, states: “The estimates of expenses 
-and revenues m new route cases as compared with the 
'.experience of the air carriers in 1947, and the estimates 
of expenses and revenues forecast in the mail-pay applica¬ 
tions of such carriers, including the petitioners herein, all 
' show that substantially increased mail payments will be 
necessary on a number of routes” (R. 28). A statement 
such as this shows the extent to which the Board departed 
from recognized standards of administrative procedure in 
relying, without notice to the parties, upon data extraneous 
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to the record found in its files. Panagra’s petition con¬ 
tained no allegations which' supported this substantial 
finding. * - j 

The Board members also relied upon still other matters j 
not of public record. As the opinion states, recourse was j 
made to opinions of the Board and its individual members 
submitted to the President prior to his decision which re- ! 
suited in the Braniff route (R. 25). These draft opinions j 
are not matters of public record. It was also apparent at I 
the argument that at least one member of the Board placed j 
reliance upon a communication of the President, the text! 
of which was not disclosed. 

It is also significant that time and again the opinion 
of the Board referred to matters which were within the 
mind and understanding of the members of the Board that 
made the decision awarding the route to Braniff. On what 1 
basis these determinations were made is not apparent, for 
but one of the three members of the Board sitting was a 
member of the Board in 1946 and participated in those 
determinations. 

It is, therefore, apparent that the u proceedings before 
the Board at oral argument were not directed to the ap¬ 
propriate issue ( WJR, The Goodwill Station, Inc . v. Fed¬ 
eral Communications Commission, No. 9464, App. D. C., 
Oct. 7, 1948) and were moreover defective as a matter of 
law. Interstate Commerce Commission v. LouisviUe and 
Nashville R. R., 227 U. S. 88 (1913); United Stater v. 
A bilene & Southern Ry., 265 U. S. 274 (1924); West Ohio 
Gas Co. v. Public Utilities Commission, 294 U. S. 63 
(1935); Ohio Bell Telephone Co. v. Public Utilities Com¬ 
mission, 301 U. S. 292 (1937). , v j 

The order based upon these proceedings must be over¬ 
ruled by action of this Court. ' - 
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Two courses of action will then be open to the Board. 
It may hold a hearing without the taking of evidence, con¬ 
fined to the specific and appropriate question whether the 
petition and complaint within its four corners states facts 
which the law recognizes as actionable within the ambit 
oi the remediable powers assigned to the Board. Such a 
question must, we feel, be answered in the affirmative; but 
in the event the Board should decide to the contrary, a full 
statement of its reasons would permit orderly and ap¬ 
propriate review by this Court. Alternatively the Board 
could, and we believe should, set the petition and complaint 
down for hearing before an examiner, so that evidence may 
be adduced, witnesses examined and cross-examined, and 
facts developed through the administrative process for 
presentation to the Board on an appropriate record. This 
is the only type of hearing which as a matter of law will 
meet the requirements of the Act. 


IV. 


THE BOARD ERRED BY FAILURE TO TRANSMIT PAN- 
AGRA’S PETITION TO THE PRESIDENT, AND BY FAILURE 
TO OBTAIN PRESIDENTIAL APPROVAL OF THE ORDER 
OF DISMISSAL. 

The Board’s summary and arbitrary treatment of Pan- 
agra’s petition and disregard of law is further evidenced by 
its failure to submit Panagra’s petition to the President 
before the argument and later to submit its decision and 
proposed order to the President for approval. 

Under the Act, Congress placed in the President the 
paramount power and responsibility in respect of all matters 
affecting foreign air transportation. In order that the 
President would be in a position to exercise that power, 
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Congress directed the Board to transmit to him before 
hearing all applications and petitions in respect of certifi¬ 
cates concerning such transportation and to submit to him 
all decisions thereon prior to publication, and Congress furf 
ther provided that the Board’s order with respect to any 
such application or petition was subject to the President’s 
approval. 

The language of the Act could hardly have been morfe 
specific. Section 801 provides in part that: 

I 

“The issuance, denial, transfer, amendment, can¬ 
cellation, suspension, or revocation of, and the terms, 
conditions and limitations contained in, any certifi¬ 
cate authorizing an air carrier to engage in over¬ 
seas or foreign air transportation, * * * shall be 
subject to the approval of the President. Copies 
of all applications in respect of such certificates and 
permits shall be transmitted to the President by the 
Authority before hearing thereon, and all decisions 
thereon by the Authority shall be submitted to the 
President before publication thereof.” 

i 

In the first place, Section 801 makes any action in re¬ 
spect of a certificate for foreign air transportation subject 
to the approval of the President. The words “issuance, 
denial, transfer, amendment, cancellation, suspension, or 
revocation” are comprehensive. It seems clear that Con¬ 
gress intended to make negative as well as affirmative action 
of the Board subject to the President’s approval. Thus it 
made the Board’s action by way of “denial” subject to the 
President’s approval. The word “denial” should not be 
narrowly construed to confine it to situations where the 
Board refused to grant a certificate. The Board’s negative 
action on a petition to amend, suspend, or revoke a certifi¬ 
cate is of equal significance in the conduct of our foreign 


i 

i 

i 
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relations and in the develbpment of a pattern for foreign air 
transportation, and any change in an outstanding certifi¬ 
cate is in effect a pro tanto issuance or denial of a certificate, 
as the case may be. This becomes clear when it is realized 
that the extension of a route, say from Lima to Rio de 
Janeiro, could be accomplished under the Act either by 
(a) an application for a new certificate authorizing a route 
from Lima to Rio or (b) a petition to amend a certificate 
of a carrier which previously had served Lima only. Unless 
the Board’s action on either alternative is equally subject 
to the President’s approval, the President’s control over 
the Board’s decisions would depend on technicalities. An 
intent to place in the President so insecure a power over 
the Board’s actions in this field of foreign air transporta¬ 
tion should not be imputed to Congress. 

■v- That Congress intended otherwise is made abundantly 
clear by the second sentence of Section 801. There the 
language admits of no exceptions. Copies of all applica¬ 
tions are to be transmitted to the President before hearing, 
and aU decisions thereon are to be submitted to the President 
before publication. "‘All” means all. “All decisions” can¬ 
not mean only those decisions which recommend affirmative 
action. “All applications” likewise embraces all petitions 
or other requests seeking action by the Board in respect of 
certificates concerning foreign air transportation. To 
consider “applications” to be a word of art confined to 
requests for the issuance of certificates would subvert the 
plain intent of the section, for the purpose of submitting 
all petitions to the President is to permit him to consider 
the- issues raised inasmuch as he must subsequently approve 
or disapprove the final action of the Board thereon, whether 
it be to issue, transfer, amend, cancel, suspend, or revoke a 
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certificate, or to decline to take the action requested. More¬ 
over, if Congress intended to refer to applications for the: j 
issuance of certificates only, it would have said so. In. 

W I 

Section 401(b) the Act speaks of applications “for” the. 
issuance of certificates; but in Section 801 a broader mean- ! 
ing is intended so Congress referred to applications “in 
respect of” such certificates. . . j 

“Before hearing” and “before publication” are clearly 
limitations of time. Again, the purpose of these provisions j 
is patent. If the President is to carry the ultimate respon-! 
sibility with respect to the regulation of foreign air trans¬ 
portation he must be kept advised first, of all petitions sub¬ 
mitted to the Board in respect of certificates concerning 
foreign air transportation, and second, of the proposed 
action of the Board in the premises. For if the Board were 
to publish its decision before it had been approved by the 
President, it might unduly embarrass the President in the 
exercise of his paramount responsibility and prejudice the 
conduct of our foreign relations. “Before hearing” and 
“before publication” are therefore directions to the Board 
as to when it must take the required steps to keep the Presi¬ 
dent advised. To suggest that the Board could avoid its 
duty to transmit a petition to the President by refusing tb 
hold a hearing thereon is as absurd as to suggest that the 
Board could avoid advising the President of its decision 
by declining to publish it. 

In the instant case Panagra duly submitted to the Board 
a petition to amend a certificate authorizing foreign air 
transportation. The Board did not transmit it to the 
President, nor did it transmit its decision thereon to the 
President, nor was its order dismissing that petition ap¬ 
proved by the President. The Board completely ignored 


i 
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its responsibility to the President under Section 801 of 
the Act. 

The Board is not unmindful of its duties in this respect. 
In the recent Caribbean Area Case, Order Serial E-1981, 
Docket No. 2246, July 20, 1948, the Board had before it a 
petition of Caribbean Atlantic Airlines to amend the certifi¬ 
cate of Pan American Airways to the extent that it author¬ 
ized foreign air transportation between Puerto Rico and 
St. Thomas, two islands in the Caribbean. In its decision, 
the Board carefully stated that in accordance with the re¬ 
quirements of Section 801, it had transmitted to the Presi¬ 
dent the petition to alter, amend or modify Pan American’s 
certificate, and had transmitted its decision on the petition 
to him. Moreover, the final order of the Board concluding 
the case bore the signature of the President. 

The division of responsibility between the Board and 
the President under Section 801 of the Act has recently been 
reviewed by the Supreme Court in Chicago & Southern Air 
Lines, Inc. v. Waterman Steamship Corp., 333 U. S. 103 
(1948). In that case, the Supreme Court held that an order 
of the Board certificating an airline to engage in foreign 
air transportation was immune to judicial review once ap¬ 
proved by the President. The Court left no doubt as to the 
paramount nature of the President’s power and responsi¬ 
bility. All such orders of the Board are issued at the pleas¬ 
ure of the President. 

“Instead of being handed down to the parties as 
the conclusion of the administrative process, it must 
be submitted to the President, before publication 
even can take place. Nor is the President’s control 
of the ultimate decision a mere right of veto. It is 
not alone issuance of such authorizations that are 
subject to his approval, but denial, transfer, amend- 
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ment, cancellation or suspension, as well. And like- j 
wise subject to his approval are the terms, conditions 
and limitations of the order. Thus, Presidential j 
Control is not limited to a negative but is a positive j 
and detailed control over the Board’s decisions, un- . 
paralleled in the history of American administrative 
bodies.” (333 U. S. at 109) ' j 

• j 

The language of Mr. Justice Jackson, speaking for the j 
Court, could hardly have been stronger. Would it be j 
reasonable, then, to suggest that the Congress might have j 
intended that the Board could circumvent the President’s ! 

I 

“positive and detailed control over [its] decisions” by sum¬ 
marily dismissing a proper petition duly invoking its juris¬ 
diction without even referring it to the President? Of 
course not. Congress has entrusted the President to exer¬ 
cise a final authority in all matters concerning certificates j 
for foreign air transportation; in order for the President to 
exercise that authority he must be kept advised in the prem¬ 
ises and all of the Board’s decisions must be submitted to j 
him for approval. j 

These steps were mandatory in the case of Panagra’sj 
petition. To conclude otherwise would be to subvert the 
plain meaning of Section 801, and to undermine the basis 
for the President’s positive control over the Board’s ded-j 
sions so clearly enunciated by the Supreme Court in the 
Waterman case. It is concluded that the Board’s summary 
action in dismissing Panagra’s petition without first sub^ 
mitting the petition, and subsequently its decision and order 
dismissing the petition to the President for approval cont 
stituted reversible error. 


I 


i 
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CONCLUSION 

The order of the Civil Aeronautics Board of May 3, 
1948, dismissing the petition and complaint of Pan Ameri- 
can-Grace Airways, Inc. should be set aside, with a direction 
from this Court instructing the Board to hold a hearing on 
said petition and complaint as required by the provisions of 
the Civil Aeronautics Act. 

Respectfully submitted, 

Gerhard A. Gesell, 

701 Union Trust Building, 
Washington, D. C., 
Attorney for Petitioner. 

James H. McGlothlin, 

Charles F. Barber, 

Covington, Burling, Rublee, 

Acheson & Shorb, 

Of Counsel. 
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APPENDIX 

STATUTES AND TREATIES INVOLVED 

| 

I. PERTINENT PROVISIONS OF THE CIVIL AERONAUTICS ACT 

OF 1938, AS AMENDED.* :: | 

_ . . - i 

Sec. 1. As used in this Act, unless the context other¬ 
wise requires— .'I 

* * * .. .J 

. . * t.%» » I 

(2) “Air carrier” means any citizen of the United 
States who undertakes, whether directly or indirectly or 
by a lease or any other arrangement, to engage in air trans¬ 
portation * * * | 

* * * 

(10) “Air transportation” means interstate, overseas, 

or foreign air transportation or the transportation of mail 

by aircraft. i 

* * * 

(21) “Interstate air transportation”, “overseas air 
transportation”, and “foreign air transportation”, respec¬ 
tively, mean the carriage by aircraft of persons or property 
as a common carrier for compensation or hire or the car¬ 
riage of mail by aircraft, in commerce between, respec¬ 
tively— j 

(a) a place in any State of the United States, or the 
District of Columbia, and a place in any other State of the 
United States, or the District of Columbia; or between 
places in the same State of the United States through the 
airspace over any place outside thereof; or between places 
in the same Territory or possession (except the Philippine 
Islands) of the United States, or the District of Columbia; 

(b) a place in any State of the United States, or the 
District of Columbia, and any place in a Territory or pos¬ 
session of the United States; or between a place in a Terri- 

*Act of June 23, 1938, c. 601, 52 Stat. 977, 54 Stat. 1235, 
49 U. S. C. §401 et seq. 
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tory or possession of the United States, and a place in any 
other Territory or possession of the United States; and 

(c) a place in the United States and any place outside 
thereof, whether such commerce moves wholly by aircraft 
or partly by aircraft and partly by other forms of trans¬ 
portation. 

* * * 

Sec. 2. In the exercise and performance of its powers 
and duties under this Act, the Authority shall consider the 
following, among other things, as being in the public inter¬ 
est, and in accordance with the public convenience and 
necessity— 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense;. 

(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages of, 
assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation by, air 
carriers; 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without unjust 
discriminations, undue preferences or advantages, or unfair 
or destructive competitive practices; 

(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system properly 
adapted to the needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the 
national defense; 

(e) The regulation of air commerce in such manner 
as to best promote its development and safety; 

* * * 
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Sec. 401. (a) No air carrier shall engage in any ait 
transportation unless there is in force a certificate issued 
by the Authority authorizing such air carrier to engage in 
such transportation: * * * 

(b) Application for a certificate shall be made in writ¬ 
ing to the Authority and shall be so verified, shall be in 
such form and contain such information, and shall be 
accompanied by such proof of service upon such interested 
persons, as the Authority shall by regulation require. 

i ‘ 

(c) Upon the filing of any such application, the Author¬ 
ity shall give due notice thereof to the public by posting a 
notice of such application in the office of the secretary of 
the Authority and to such other persons as the Authority 
may by regulation determine. Any interested person may 
file with the Authority a protest or memorandum of opposi¬ 
tion to or in support of the issuance of a certificate. Such 
application shall be set for public hearing, and the Authority 
shall dispose of such application as speedily as possible.” 

* * * 

(h) The Authority, upon petition or complaint or upon 
its own initiative, after notice and hearing, may alter, 
amend, modify, or suspend any such certificate, in whole or 
in part, if the public convenience and necessity so require, 
or may revoke any such certificate, in whole or in part, 
for intentional failure to comply with any provision of this 
title or any order, rule, or regulation issued hereunder pr 
any term, condition, or limitation of such certificate: Pro¬ 
vided, That no such certificate shall be revoked unless the 
holder thereof fails to comply, within a reasonable time 
to be fixed by the Authority, with an order of the Authority 
commanding obedience to the provision, or to the order 
(other than an order issued in accordance with this proviso), 
rule, regulation, term, condition, or limitation found by 
the Authority to have been violated. Any interested person 
may file with the Authority a protest or memorandum in 
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support of or in opposition to the alteration, amendment, 
modification, suspension, or revocation of a certificate. 

■' • " * * * * * 

(j) No certificate shall confer any proprietary, prop¬ 
erty, or exclusive right in the use of any air space, civil 
airway, landing area, or air-navigation facility.” 

' * * * 

Sec. 801. The issuance, denial, transfer, amendment, 
cancelation, suspension, or revocation of, and the terms, 
conditions, and limitations contained in, any certificate 
authorizing an air carrier to engage in overseas or foreign 
air transportation, or air transportation between places in 
the same Territory or possession, or any permit issuable 
to any foreign air carrier under section 402, shall be subject 
to the approval of the President. Copies of all applications 
in respect of such certificates and permits shall be trans¬ 
mitted to the President by the Authority before hearing 
thereon, and all decisions thereon by the Authority shall 
be submitted to the President before publication thereof. 
This section shall not apply to the issuance or denial of any 
certificate issuable under section 401 (e) or any permit 
issuable under section 402 (c) or to the original terms, 
conditions, or limitations of any such certificate or permit. 

* * * 

v Sec. 1002. (a) Any person may file with the Authority 
a complaint in writing with respect to anything done or 
omitted to be done by any person in contravention of any 
provision of this Act, or of any requirement established 
pursuant thereto. If the person complained against shall 
not satisfy the complaint and there shall appear to be any 
reasonable ground for investigating the complaint, it shall 
be the duty of the Authority to investigate the matter com¬ 
plained of. Whenever the Authority is of the opinion that 
any complaint does not state facts which warrant an investi¬ 
gation or action on its part, it may dismiss such complaint 
without hearing. 

* * * 






V 


Sec. 1102. In exercising and performing its powers 
and duties under this Act, the Authority shall do so con¬ 
sistently with any obligation assumed by the . United States j 
in any treaty, convention, or agreement that may be in force j 
between the United States and any foreign country or for--, 
eign countries, shall take into consideration any applicable 
laws and requirements of foreign countries and shall not, j 
in exercising and performing its powers and duties with I 
respect to certificates of convenience and necessity, restrict 
compliance by any air carrier with any obligation, dirty or | 
liability imposed by any foreign country: 

* * * 


II. PERTINENT PROVISIONS OF THE AIR TRANSPORT AGREE¬ 
MENT BETWEEN THE UNITED STATES AND BRAZIL.* 

• , i 

Article I - 

The contracting parties grant each other the rights 
specified in the annex hereto, in order that there may be 
established the regular air services described therein 


Article II 

. . I 
I 

1. Each of the agreed services may be inaugurated 
immediately or at a later date, at the option of the contract¬ 
ing party to whom the rights have been granted,, but not 
before: ; i: 

(A) The contracting party to whom the rights have 
been granted shall have designated an airline or airlines 
for the route or routes specified; 

'i ’ 

♦Effected by agreement signed at Rio de Janeiro, September 
6, 1946, to become effective October 6, 1946. Department of 
State Press Release No. 636, September 12, 1946. • | 


i 

i 


VI 


(B) The contracting party granting the rights shall 
have given the necessary operating permission to the airline 
or airlines concerned 

* * * 

ANNEX 

Section I. The Government of the United States of 
Brazil grants to the Government of the United States of 
America the right to conduct air transport services by one 
or more air carriers of American nationality designated 
by the latter country on the routes, specified in Schedule 
One attached, which transit or serve commercially the 
territory of the United States of Brazil. 

Schedule I 

American routes to Brazil and across Brazilian terri¬ 
tory. Part One. To Brazil: 

(A) From the United States of America via inter¬ 
mediate points in the Caribbean, South America, to Manaos- 
Goiania and Rio de Janeiro or Sao Paulo; in both directions. 

(While the route Manaos-Goiania-Rio de Janeiro is 
not ready for international operation, it will be replaced by 
the following route: From the United States of America, 
\ia intermediate points on the west coast of South America, 
to Campo Grande, Sao Paulo and Rio de Janeiro; in both 
directions.) 

* * * 
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BRIEF OF RESPONDENT CIVIL AERONAUTICS 

BOARD i 


Counterstatement of the Case 


This proceeding arises on a petition to review an order 
of the Civil Aeronautics Board under the Civil Aeronautics 
Act of 1938, as amended (hereinafter referred to as the 
“ Act”), 1 dismissing a petition and complaint filed pursuant 
to sections 401(h) and 1002(a) 2 of the Act by Pan Ameri- 
can-Grace Airways, Inc. (hereinafter referred to as 

1 52 Stat. 973; 49 U.S.C. 401 et seq. 

2 49 U.S.C. 4S1 (h) ; 49 U.S.C. 642. 


(1) 


2 


“Panagra”) which prayed that the Board order an immedi¬ 
ate hearing on the petition and thereafter direct one or more 
of the following: (a) That the Latin American certificate 
of Braniff Airways, Inc. (hereinafter referred to as 
“Braniff”), 3 be altered, amended, and modified by striking 
therefrom any authority to operate south of the Canal 
Zone; or (b) That such certificate be suspended for a period 
of five years subject to further order of the Board; or (c) 
That the ‘ 4 Board order hearings on all of Braniff’s applica¬ 
tions for exemption from the requirements of Title IV of 
the Act, for non-stop authority and for temporary suspen- 
pension of services now or hereafter filed in connection with 
its proposed South American operations and consolidate 
such hearings with this proceeding or defer such hearings 
pending final order in this proceeding” (App. 4 16-17). 

A clear understanding of the issues here presented re¬ 
quires a statement of the background of the controversy, for 
the Panagra petition had its roots in events extending sev¬ 
eral years into the past. For many years prior to 1946 only 
two United States air carriers operated within the South 
Am erican continent. One of these, Panagra, conducted 
services between the Canal Zone, numerous points (includ¬ 
ing all major cities) on the west coast of South America, 
and Buenos Aires, Argentina. 5 The other, Pan American 


3 BranifFs certificate authorizes it to engage in air transportation with 
respect to persons, property and mail as follows: “Between the terminal 
point Houston, Tex., the intermediate points Havana, Cuba, Balboa, C. Z., 
Begota, Columbia, Quito and Guayaquil, Ecuador, Lima, Peru, La Paz, 
BoLiva, and Asuncion, Paraguay, and (a) beyond Asuncion, the inter¬ 
mediate point Sao Paulo, Brazil, and the terminal point Rio de Janeiro, 
and (b) beyond Asuncion, the terminal point Buenos Aires, Argentina.” 

4 The citation “App.” refers to pages of the Joint Appendix to Briefs 
filed by the parties herein. 

5 Panagra’s currently effective certificate, which contains substantially 
the same authority as that held by it at the time BraniiFs certificate was 
issued, authorizes Panagra to engage in air transportation with respect to 
persons, property, and mail as follows: 

(a) Between the terminal point Balboa, Canal Zone, the intermediate 
points, Cali, Colombia, Quito, Riobamba, Esmeraldas, Manta, Salinas, and 
Guayaquil, Ecuador, Talara, Chiclayo, Lima, and Arequipa, Peru, Arica, 
Antofagasta, and Santiago, Chile, Mendoza, Cordoba, and Buenos Aires, 
Argentina, and the terminal point Montevideo, Uruguay. 
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Airways, Inc. (hereinafter referred to as “Pan American”), j 
maintained routes extending from the United States through j 
Central America and the Caribbean area to the north coast j 
of South America, including routes between the United; 
States and the Canal Zone, where connections were made 
with the Panagra route. Pan American also had routes; 
from the United States to the east coast of South America j 
extending as far south as Buenos Aires and Montevido.® 
Pan American was, and is today, the owner of 50 percent; 
of Panagra’s stock. 7 j 

(b) Between the intermediate points Arequipa, Peru, Arica, Chile, 
La Paz, Oruro, and Uyuni, Bolivia, Salta, Tucuman, Cordoba, and 
Buenos Aires, Argentina, and the terminal point Montevideo, Uruguay. J 

(c) Between the intermediate points Arequipa, Peru, Arica, and 

Antofagasta, Chile, Salta, Tucuman, Cordoba, and Buenos Aires, 
Argentina, and the terminal point Montevideo, Uruguay. 1 

(d) Between the intermediate points Guayaquil, and Cuenca, Ecuador!, 

and the terminal point Loja, Ecuador. j 

(e) Between the intermediate points Oruro, Cochabamba, Sucre, 
Vallegrande, Santa Cruz, Concepcion, San Ignacio, San Jose, Roboret, 
Puerto Suarez, Bolivia, and the terminal point Corumba, Brazil. 

(f) Between the intermediate point Quito, Ecuador, and the terminal 

point Ipiales, Colombia. i 

(g) Between the intermediate points Lima, Peru, Juanjui, Peru, and 
the terminal point Iquitos, Peru. 

6 In addition to these services, Pan American also participated in air 
services within Central and South America through its interest in various 
“national” airlines of the Latin American countries. 

7 The other 50 percent of Panagra’s stock is owned by W. R. Grace & Co., 
which has for many years has operated the Grace Lines, a major steamship 
company serving the United States and points on the west coast of South 
America. The disagreements between Panagra’s co-owners centering around 
Grace’s efforts to extend Panagra’s route to give it direct access to the 
United States and Pan American’s use of its voting power to block the 
filing by Panagra of an application for such an extension (which would 
tap the traffic carried by Pan American between the United States and the 
Canal Zone) have a long history before the Board. After unsuccessful 
attempts to obtain a voluntary settlement between the parties, the Board 
in September, 1942, on its own initiative instituted a proceeding under 
section 401(h) to determine whether the public convenience and necessity 
required amendment of Panagra’s certificate to extend it to the United 
States. After full hearing the Board dismissed the proceeding for lack of 
jurisdiction to compel an extension of such magnitude. Panagra Terminal 
Investigation , 4 C.A.B. 670 (1944). The deadlock between Pan American 
and Grace and the unhealthy situation resulting therefrom are also dis¬ 
cussed at some length in the Latin American Air Service Case, 6 CJLB. 


I 
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After the passage of the Civil Aeronautics Act, however, 
various persons, including air carriers operating within 
the United States pursuant to certificates of public conven¬ 
ience and necessity issued by the Board, filed applications 
requesting the issuance of certificates authorizing a com¬ 
prehensive network of service between the United States, 
Central America, the Caribbean area, and South America. 
These applications were consolidated by the Board into a 
single proceeding designated as the Latin American Air 
Service Case. 8 The consolidated proceeding thus set up 
embraced the proposals of fifteen applicants for extensive 
routes blanketing the entire Latin American area and in¬ 
volved the broad issue of the establishment of ‘ 1 such an 
integrated air system as will serve the development of air 
transportation for our neighbors and ourselves.” 9 

Extensive public hearings covering almost a month and 
resulting in approximately 4,000 pages of testimony and 
an equal volume of written exhibits were held before a 
hearing examiner of the Board. Thereafter, the proceeding 
went through the intermediate steps customary in Board 
proceedings on applications for certificates of public con¬ 
venience and necessity, including briefs to the examiner, 
examiner’s report, exceptions to that report and briefs to 
the Board in support of exceptions. Oral argument by all 
applicants and 11 interveners was heard by the Board from 
April 30 to May 5, 1945, at the close of which the case was 


857, 913-4 (1946), in connection with improved service between the west 
coast of South America and the eastern part of the United States. 
Panagra finally obtained entry to the United States by means of a 
“through flight agreement” between it and Pan American, pursuant to 
which Pan American will charter aircraft operated by Panagra into the 
Canal Zone for through operation in Pan American’s scheduled services 
from the Canal Zone to the United States. This arrangement was approved 
by the Board in Pan Anerican-Panagra Agreement , 8 C.A.B. 50 (1947). 

8 6 C.A.B. 857 (1946). The facts on the following pages with respect to 
the Latin American Air Service Case are, unless otherwise noted, taken 
from the Board’s opinion in that proceeding. 

9 See: Letter dated September 7, 1943 from the President to the Board, 
in connection with the proposed program for the establishment of additional 
service to the Latin American area. Colonial Air, et al., Atlantic Seaboard 
Op., 4 CA.B. 392, 395 (1943); Latin American Air Service, 6 C.A.B. 857, 
860-1, (1946). 
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submitted for decision. Throughout these lengthy proceed¬ 
ings both Panagra and Pan American as applicants and 
parties participated actively by presentation of evidence, 
examination and cross-examination of witnesses, ami pres¬ 
entation of written and oral argument supporting their own 
proposals and opposing those of other applicants (including 
Braniff) proposing competitive services . 10 i 

After exhaustive consideration of the case, the Board 
members were unable to agree on the decision that should 
be reached with regard to the proposals for additional 
service within South America. As stated in the Latin Amer¬ 
ican Air Service Case 11 Chairman Pogue favored the ex¬ 
tension of Braniff from Houston to Rio de Janeiro, Buenos 
Aires and Montevideo, via Havana, the Canal Zone and 
points on the west coast of South America. Member Lee 
favored the extension of Braniff from Houston to Lima, 
via Mexico, Central and South American points, and the 
extension of Chicago and Southern Air Lines, Inc. (which 
a majority of the members agreed should be granted a route 
from the United States to Caracas), to Montevideo and 
Buenos Aires via points on the east coast of South America, 
including Rio de Janeiro. Vice Chairman Ryan and Mem¬ 
ber Branch opposed the establishment of additional trunk¬ 
line service through South America. 12 i 

The various applications proposing additional trunkline 
service in South America therefore failed for want of an 
affirmative vote by a majority of the Board. However, in 
accordance with the provisions of section 801 of the Act 
(49 U. S. C. 601) the separate opinions setting forth the 
views of the Board members were transmitted to the Presi¬ 
dent. The President advised the Board that “because of 
certain factors relating to our broad national welfare and 
other matters for which the Chief Executive has special 
responsibility” he had reached conclusions which requited 
the “extension of an additional carrier to South America 


10 Emphasis added. 

11 6 C.A.B. 857, 912 (1946). 

12 One member of the Board did not particiuate in the decision. 
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a*s far south as Rio de Janeiro, Brazil, and Buenos Aires, 
Argentina.” (Emphasis added.) 13 

Since the President specified neither the route nor the 
carrier that should be chosen to effectuate his conclusions, 
the duty devolved upon the Board to determine these mat¬ 
ters. The Board, upon further consideration in the light 
of the Presidential mandate, decided that the “national 
public interest” would best be served by certificating Braniff 
over a route extending from Houston via Havana, the Canal 
Zone and points on the west coast of South America to 
Rio de Janeiro and Buenos Aires, thereby “providing com¬ 
petitive service to major traffic points in South America.” 14 
As the Board’s opinion in the Latin American Air Service 
Case points out, another of the purposes of the route marked 
out for Braniff was to afford one-carrier service to South 
America from points west of the Mississippi on Braniff’s 
domestic route and to give improved South American serv¬ 
ice to the north and south central areas of the United 
States. 

An opinion setting forth the Board’s decision was adopted 
on May 17, 1946 and transmitted to the President. 15 On 
May 22, 1946 the President approved the Board’s opinion, 
order and Braniff’s certificate of public convenience and 

13 Latin American Air Service Case, 6 C.A.B. 857, 860 (1946). Panagra 
places emphasis on the statement appearing- at page 912 of that opinion that 
the President found that “an additional United States air carrier should be 
extended to Rio de Janeiro and Buenos Aires.” (Emphasis added.) 
The language on p. 860 of the Board’s opinion is quoted directly from the 
President’s letter. 

14 Latin American Air Service Case, 6 C.A.B. 857, 915 (1946). 

15 Panagra correctly points out at page 2 of its Brief to the Court that 
in marking out the new route and selecting Braniff as the carrier to 
operate it the Board did not determine public convenience and necessity 
as such but acted solely at the direction of the President. In passing 
upon applications in foreign air transportation under section 401(d) 
(49 U.S.C. 481(d)) the Board has no power to take final action it¬ 
self, but acts merely as advisor to the President who makes the final 
decision. C. & S. Air Lines v. Waterman Steamship Corp., 333 U. S. 103 
(1948). Under the relationship between the President and the Board as 
delineated by the Supreme Court, it was not only unnecessary for the 
Board to weigh the usual elements of public convenience and necessity and 
make legal findings thereon but it would have been improper for it to have 
done so. 




7 


necessity which is the focal point of the matter now before 
the Court. 16 

The route awarded Braniff was some 6,872 miles in length 
and south of the Canal Zone traversed seven of the South 
American republics. Although Braniff’s certificate in¬ 
cluded several points south of the Canal Zone that Panagra 
had no authority to serve, the route within South America 
established by the Board paralleled Panagra’s route overj 
much of its distance and made possible a service competitive 
with that of Panagra at Balboa, Quito, Guayaquil, Lima, 
La Paz and Buenos Aires. It was at this point and by this 
action in the Latin American Air Service Case, therefore j, 
that Panagra, a full participant in that case, who since 1929 
had been free of competition by United States carriers, was 
lawfidly subjected to the competition that it now complains 

of” j 

Obviously the task of activating a route of this magnitude 
is tremendous and requires a substantial period of time 
and large capital outlays. Unlike domestic routes which 
traverse known territory where many facilities, in large 
part government owned and maintained, are readily avail¬ 
able, the Braniff route lies almost entirely within foreign 
countries and prior to the inauguration of service landing 
rights had to be obtained from the countries concerned, 
adequate airports and other ground facilities acquired or 


16 Following publication of the Board’s final decision a number of 
parties to the proceeding petitioned for reconsideration. This was granted 
by the Board and following reargument a Supplemental Opinion was issued 
making certain changes in the original decision. S C.A.B. 65 (1947), 
approved by the President on May 22, 1947. Panagra did not request 
reconsideration, and the Supplemental Opinion made no changes in the 
route structure established within South America. 

17 For many years prior to the Latin American Air Service Case the routes 
of Panagra and Pan American had the points of Balboa, Canal Zone, and 
Buenos Aires in common. Also, both carriers had drawn on United States- 
Buenos Aires’ traffic. However, it is open to question whether such a 
situation between a parent and its subsidiary could properly be termed 
competitive, particularly since the parent, Pan American, consistently 
prevented Panagra from obtaining entry to the United States and forced 
it to rely on the connecting services of Pan American and other carriers 
for that portion of the haul north of the Canal Zone. See: footnote 7, 
supra. 
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installed, and detailed plans worked out. Nevertheless, 
steps directed toward activation of the route were under¬ 
taken immediately both by the government in attempting 
to secure necessary traffic rights from the South American 
countries and by BranifF in connection with the responsibil¬ 
ities resting on it. 

From that time up to the present the efforts to activate 
BranifF’s route have continued, but in the face of deter¬ 
mined opposition from both Pan American and Panagra 
and the attempts of those carriers to block the inauguration 
of service. The first step of Panagra and Pan American 
was to submit protests to certain nonstop notices filed by 
BranifF with the Board. 18 This was followed by the filing 
by Panagra on September 30,1947, of the petition and com¬ 
plaint under sections 401(h) and 1002(a) of the Act that is 
now before the Court. 10 Finally, in April, 1948, Panagra 
attempted to block the appropriation by Congress of the 
funds necessary to pay BranifF the mail payments which 
the Board had established for its route and which were as 
vital to BranifF as are similar subsidies paid through mail 
compensation to other United States carriers operating in 
foreign air transportation. 20 

18 The certificate of public convenience and necessity issued by the 
Board and Section 238.4 of the Board's Economic Regulations (14 CFR, 
1946 Supp., 238.4) provide thait the holder of a certificate of public 
convenience and necessity may obtain the right to conduct nonstop 
services, Le., to fly directly between two non-consecutive points named in its 
certificate, omitting stops at the intervening points, without amendment of 
the carrier’s certificate. Under the procedure that has been established a 
carrier which files notice of its intention to inaugurate such service, may 
inaugurate that service at the expiration of 20 days unless prior to that 
time the Board notifies the carrier that the proposed service may adversely 
affect the public interest, in which event the service cannot be inaugurated 
until, after public hearing, the Board finds that such results will not come 
about. In the present instance the Board permited BranifPs notices 
to become effective over the protests of Panagra and Pan American and 
subsequently denied the carriers’ petitions for reconsideration of that 
action. 

19 (App. 8-18). On October 17, 1947, Pan American filed a petition 
requesting the Board to take the same action with respect to that portion of 
BranifFs route lying north of the Canal Zone as that sought by Panagra 
to the south (App. 18-22). 

20 See: Letter dated April 13, 1948, from Harold J. Roig, Panagra’s 
president, to the Senate Committee on Appropriations. Hearings before 
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After consideration of the petitions filed by Pan Ameri¬ 
can and Panagra and in view of the important issues pre¬ 
sented, the Board determined to hear oral argument before 
reaching decision, and on April 23, 1948 issued an order 
setting the matter for argument before the Board (App. 
22-24). That argument, by the Board’s order, was directed 
to the two fundamental questions with which the Board was 
faced, viz., whether it was in the public interest to ordelr 
imm ediate hearing on the petition and whether the Board 
had legal power to and should at that time dismiss the peti¬ 
tions without hearing (App. 23). In order that it might 
have the views of all interested persons the Board made 
Panagra, Pan American, Braniff and the Postmaster Gen¬ 
eral parties to the proceeding. Oral argument participated 
in by each of the parties and by Public Counsel from the 
Board’s staff was heard April 29 (App. 31-124). 

On May 3 the Board issued its opinion wherein it found 
that “there has been no such showing of changes in facts 
or circumstances or the existence of such new evidence as 
to warrant re-examination of the issues with respect to the 
Latin American certificate of Braniff for the purposes of 
submitting to the President a recommendation as to whether 
such certificate should be suspended or radically altered 
by amendment.” Accordingly it ordered the petitions and 
complaints to be dismissed (App. 24-30). On July 1, 1948, 
Panagra filed with this Court its petition for review of the 
foregoing order. 21 

the Subcommittee of the Senate Committee on Appropriations on H. E. 
5770, 80th Cong., 2d Sess. (1948) at pp. 311-12. A similar letter dated 
April 15, 194S, was sent to the Committee by Pan American’s president. 
Hearings , p. 313. Braniff had filed with the Board on April 8, 1947, ; a 
petition requesting the establishment of a temporary mail rate for its 
route. The Board on October 13,1947, issued an order (Serial No. E-S4S) 
directing Braniff to show cause why the Board should not establish a 
temporary mail rate of 95 cents per airplane mile for the route as far 
south as Lima, and on November 10,1947 (CA..B. Order Serial No. E-966), 
established the foregoing as the temporary rate for that portion of the 
route. 

21 Panagra did not submit to the Board, as it was entitled to do under 
Part 285 of the Board’s Economic Regulations (14 CFR, 1946 Supp. 285) 
a petition for reconsideration of the order of dismissal. Although the 
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Statutes Involved 

The Petitioner in the Appendix to its brief, pages i to vi, 
has set forth certain sections of the Civil Aeronautics Act 
of 1938 (52 Stat. 973), as amended (49 U. S. C. 401 et seq.), 
to which reference has been made herein. Other pertinent 
sections of that Act referred to by Respondent are con¬ 
tained in the Appendix attached to this brief. 

Questions Presented 

The ultimate question presented is whether the Board 
has validly issued its order dismissing the petitions filed 
by Panagra pursuant to section 401(h) of the Civil Aero¬ 
nautics Act of 1938, as amended. 

Decision on that question depends upon whether— 

(1) The Civil Aeronautics Act as a matter of statutory 
construction vests the Board with power to dismiss the 
petition without hearing and the taking of evidence; 

(2) The Due Process clause of the United States Con¬ 
stitution prohibits a construction of section 401(h) that 
would permit such a dismissal without hearing; 

(3) The Board’s action was a reasonable exercise of 
the discretion vested in it by the Act; and 

(4) The Board in acting under section 401(h) upon a peti¬ 
tion directed to a certificate authorizing foreign air trans¬ 
portation may exercise its power of dismissal without 
first obtaining the approval of the President. 

Summary of Argument 

Under section 401(h) of the Act the Board has discre¬ 
tionary power to dismiss without hearing a petition filed 
by an air carrier requesting the alteration or suspension 
of the certificate of public convenience and necessity of 
another air carrier. That this power is discretionary is 
shown by the express language of section 401(h), by the 

Board’s order also ran against the petition filed by Pan American, that 
carrier neither filed with the Board a petition for reconsideration nor sought 
Court review of the order. 
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relation of that section to and comparison of it with the 
other sections of the Act, particularly section 401(d), and 
by consideration of the statutory scheme and purpose of 
the Civil Aeronautics Act. 

Section 401(h) provides that the Board “may” change 
or suspend a certificate of public convenience and neces¬ 
sity upon “petition” therefor filed by anyone and after 
notice, hearing, and appropriate findings. By contrast 
section 401(d) provides that the Board “shall” issue a 
certificate of public convenience and necessity upon “ap¬ 
plication” therefor filed by the applicant and after notice, 
hearing, and appropriate findings. The close juxtaposi¬ 
tion of the two statutory provisions shows clearly that 
Congress intended to grant permissive and discretionary 
powers to the Board in section 401(h). Comparison with 
other sections of the Act, such as sections 401(c) and 
1002(a), supports this view. 

The broad public and national welfare purposes and 
objectives of the Civil Aeronautics Act, particularly section 
2 thereof, demonstrate that section 401(h) was intended to 
vest in the Board powers commensurate with and capable 
of achieving the broad purposes of the Act, and not to 
litigate private disputes. But if Panagra’s contention is 
correct then the beneficial provisions of section 401(h) will 
have been twisted into a procedure for the airing and con¬ 
stant retrial of private fights and squabbles between compet¬ 
ing carriers. 

Dismissal of the petition without hearing raises no con¬ 
stitutional questions. The Boards action had no effect 
upon Panagra’s certificate or property interest. It did 
not deny any request for change in Panagra’s certificate, 
or grant operating authority to a rival, nor did it direct 
Panagra to take any action. Whatever diminutioit of 
Panagra’s rights that may have occurred took place not when 
the Board dismissed the petition under section 401(h), 
but in 1946 when the Board, at the direction of the Presi¬ 
dent, issued to Braniff its certificate for a service offering 
competition to Panagra. 
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Since the Board had discretionary power to dismiss the 
petition, the Board’s action is final and the court cannot 
substitute its judgment for that of the Board. That the 
Board’s action was not arbitrary and capricious is clearly 
shown by examination and consideration of the reasons, 
set forth in the Board’s opinion, for the dismissal of the 
petition. The weakness of Panagra’s position is that, 
upon analysis, it is clear that Panagra’s fundamental ob¬ 
jection is not that the Board disregarded the relevant factors 
and acted unreasonably, but merely that the weight it 
accorded the various factors was not the weight Panagra 
desired to have given to them; and that had the Board 
ascribed more weight to those most favorable to Panagra 
and less to countervailing considerations a different deci¬ 
sion might have been reached. Obviously this falls far 
short, of showing an abuse of discretion. 

The Board, contrary to Panagra’s contention, was not 
required to transmit the petition to the President or to 
obtain Presidential approval of the order of dismissal. 
Panagra is attempting to extend section 801 of the Act 
to situations which clearly are not covered by its express 
language. The Board did not deny a certificate, nor did 
it deny an application or petition for a certificate. Panag¬ 
ra’s bold assertion that any action in respect to a certificate 
for foreign air transportation is subject to Presidential 
approval is incorrect, for the Board pursuant to its statu¬ 
tory powers takes many actions in respect of such certifi¬ 
cates for which Presidential approval is not required or 
obtained. 

Assuming, arguendo, that Panagra is correct and that 
the Board’s order should have been submitted to the Presi¬ 
dent, then the Board’s order, lacking Presidential ap¬ 
proval, is not a final order subject to review, and the ob¬ 
jections raised by Panagra are premature and the appeal 
should be dismissed. 

Wholly apart from the considerations mentioned above, 
the appeal must be dismissed, in part at least, because 
Panagra, contrary to the provisions of section 1006(e) 
of the Act, is here urging certain objections to the Board’s 
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order which were not urged before the Board. Panagra’s 
objection to the constitutionality of the Board’s action, 
and to the lack of Presidential approval of the order, haVe 
never been made to the Board; and it is doubtful that 
Panagra’s bare suggestion that a hearing is mandatory 
constitutes an objection to the Board’s conclusion that 
section 401(h) is permissive and empowered the Board 
to dismiss Panagra’s petition without hearing. 

i 

i 

ARGUMENT 

I. The Board Has the Power to Dismiss Without Hear¬ 
ing Petitions and Complaints Filed Pursuant to Section 
401(h) of the Act j 

Section 401(h) of the Act, insofar as pertinent here, pro¬ 
vides that the Board “upon petition or complaint or upon 
its own initiative, after notice and hearing, may alter, 
amend, modify or suspend” any certificate “if the public 
convenience and necessity so require.” 

That section leaves no doubt that the Board has the 
power, either at the request of a third party or on its own 
initiative, to institute a proceeding looking to the altera¬ 
tion, amendment, modification or suspension of an exist¬ 
ing certificate of public convenience and necessity in any 
case in which it deems such action appropriate to the 
carrying out of purposes of the Act. Nor is there 
any doubt that Board action altering or suspending an 
outstanding certificate must be preceded by notice and 
public hearing. These matters are clear and are not: in 
dispute here. 22 Panagra, however, contends that solely as 
a matter of statutory construction section 401(h) must! be 
interpreted as requiring the Board to set for public hear¬ 
ing every petition or complaint filed in good faith under 


22 The precise extent of the Board’s power has not yet been determined. 
See: Panagra Terminal Investigation, 4 C. A. B. 670 (1944); Caribbean 
Area Case, C. A. B. Docket No. 2246, decided July 20, 1948 (Order Serial 
No. E-19S1). However, in this proceeding it was not questioned that the 
Board could grant substantial; relief if it so desired. 
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the section. 23 Panagra also contended in argnment before 
the Board that a hearing on the petition is required by 
the provisions of the Administrative Procedure Act (5 
U. S. C. 1001 et seq .)/* It is clear, however, that in enacting 
that law Congress did not broaden the cases in which hear¬ 
ings must be held, but merely specified the hearing pro¬ 
cedures to be followed in those instances where an existing 
statute makes a hearing mandatory. Attorney General's 
Manual on the Administrative Procedure Act (1947) pp. 
34-5, 41. 

If Panagra’s contention is correct section 401(h), which 
is patently designed to grant to the Board broad discre¬ 
tionary powers for readjustments in the national air serv¬ 
ice pattern whenever required by the public interest, will 
have been twisted instead into a procedure for the airing, 
and constant retrial, of private fights. Every municipality 
which feels that it is entitled to additional air service, and 
every disgruntled carrier which feels that a route or point 


23 Petitioner did not specifically rely on this contention before the Board. 
Although one of the two issues specified by the Bodrd in the notice of 
oral argument was its power as a matter of law to dismiss the petitions 
without hearing, at no time in the course of the oral argument or at any 
other time prior to its brief before the Court did the Petitioner clearly 
urge that hearing was required as a matter of law as distinguished from 
a sound exercise of the Board’s discretion. Petitioner obviously did not 
think much of this point for its argument before the Board was limited 
to the following statement: 

“As to whether a hearing is mandatory or not, the Act can be read 
. in different ways by different people. I think that the difference 
in the language of 1002 and 401(h) would suggest that a hearing is 
required. I think that the provisions of the Administrative Procedure 
Act, Section 6(d), would suggest that a hearing is required. 

“How can you dismiss this? There are no facts presented in 
opposition. There is no answer to the petition; the petition states a 
case itself. On what basis is it dismissed?” (App. 49-50.) 

Since section 1006(c) (49 U. S. C. 646(e)) provides in part that “no 
objection to an order of the Board shall be considered by the Court unless 
such objection shall have been urged before the Board * * it is 

doubtful that petitioner will be permitted to urge this objection to the 
Court See discussion infra on page 24. 

24 (App. 50). Petitioner cited section 6(d) of that Act as the foundation 
for its argument. This reference was obviously erroneous since section 
6(d) has no applicability to this matter. 
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should not have been granted to a rival carrier, can try j 
and retry its contention and put the Board and the holder j 
of the certificate to the expense and time of participating. 
The fallacy of Panagra’s argument is clearly demonstrated 
by an examination of the language of section 401(h) in its 
relationship to other sections of the Act and the regula-j 
tory scheme embodied in that Act as a whole. 

A. A hearing is not necessary as a matter of statutory con¬ 
struction. i 

i 

The express language of section 401(h) leaves no doubt 
that Congress in enacting that provision vested the Board 
with absolute discretion over the alteration, amendment, 
modification and suspension of certificates. The Boarc^ 
is not directed but is authorized to alter, amend, modify 
or suspend. Although the word “may” has in approprip 
ate cases been construed as meaning “shall” where the 
content of a statute so required, there is nothing in section 
401(h) or in any other provision of the Act that gives any 
semblance of support to an argument that “may” as used in 
section 401(h) should be construed otherwise than in its 
ordinary permissive sense. That this is true is forcefully 
demonstrated by a comparison of the provisions of section 
401(h) with the provisions of section 401(d) dealing with 
the issuance of certificates of public convenience and neces¬ 
sity upon application therefor by a qualified applicant. 

Section 401(d) provides that the Board “shall” upon 
proper showing issue to an applicant a certificate author¬ 
izing the transportation applied for. Thus, when an ap¬ 
plication is filed under section 401(d) the Board has no 
alternative but to hold a hearing and to grant the trans¬ 
portation requested if it finds that such transportation 
is required by the public convenience and necessity ajid 
that the applicant is fit, willing and able to perform such 
transportation properly. In contrast, section 401(h) is 
couched in clearly permissive terms and vests the widest 

discretionary powers in the Board. 25 j 

- 

25 The permissive character of section 401(h) is also shown by the nse 
of the word “petition” in that section as contrasted with the nse of the 
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The permissive terms of section 401(h) and the manda¬ 
tory terms of the companion section 401(d) cannot be 
ascribed to Congressional carelessness. The rule is aptly 
stated in Sutherland, Statutory Construction (3rd Ed., 
1943), §5821, as follows: 

‘ ‘Where both mandatory and directory verbs are 
used in the same statute, or in the same section, para¬ 
graph, or sentence of a statute, it is a fair inference 
that the legislature realized the difference in meaning, 
and intended that the verbs should carry with them 
their ordinary meanings. Especially is this true where 
“shall” and “may” are used in close juxtaposition 
in a statutory provision, under circumstances that 
would indicate that a different treatment is intended 
for the predicate following them.” 

That this is true is admitted by Panagra when it states 
that “after the evidence is in and all facts have been ap¬ 
praised, the Board may refuse to act if it does not believe 
action is required” (Petitioner’s Brief, p. 26). 

Notwithstanding this broad grant of discretionary pow¬ 
ers, Panagra asserts the Board must still set its petition 
for hearing and go through the formalities of public hear¬ 
ing, including the taking of evidence, before it can exer¬ 
cise that discretion. In support of this contention Peti¬ 
tioner urges that the insertion of the words “notice and 
hearing” before rather than after the word “may” indi¬ 
cates a Congressional intent to require that in every case 
there must first be a hearing but that after such hearing 
the Board may, irrespective of the evidence before it, de¬ 
cide not to make any modification in the certificate con¬ 
cerned. 

It is obvious, of course, that section 401(h) does not in 
express language authorize the Board to dismiss a petition 
or complaint thereunder without hearing. Throughout the 


word “application" in section 401(d). Normally petitions are deemed 
to be documents addressed to the discretion of the body to which they are 
made. See, for example, concurring opinion in State ex rel Dangberg v. 
Board of Commissioners of Douglas County, 27 Nev. 469, 77 Pac. 984 
(1904), where the use of the word “petition” in a statute was held to sup¬ 
port the conclusion that the word “shall” in the statute meant “may.” 
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Act Congress has employed various drafting techniques, 
in places expressly requiring a hearing, in others spe¬ 
cifically waiving such requirements, and in still others 
merely remaining silent as to its intentions. 28 No clue as 
to the reasons for these differences is contained in the 
legislative background and history of the Act. However, to 
assume that in section 401(h) Congress intended to imply 
the need for hearing before any action, including that 
of dismissal, by the process of inverting the words “may” 
and 44 notice and hearing” is to go beyond the bounds of 
logic or ordinary reasoning. 

As a matter of fact, the placement of the words 4 4 notice 
and hearing” neither adds to nor subtracts from the argu¬ 
ments with respect to the power of dismissal and the pro¬ 
cedure that must be followed in taking such action. It 
seems clear that Congress was not directing this language 
to dismissal action at all but was concerned solely with 
assuring a hearing on the merits prior to taking action 
changing an existing certificate. Whatever the precise na¬ 
ture of the rights in a certificate, the money invested and 
commitments made in reliance thereon are more than a 
mere privilege to be summarily destroyed. It is natu¬ 
ral, therefore, that Congress should have called for a hear¬ 
ing prior to the amendment of an existing certificate which 
forceably takes away existing authority, forces an unwilling 
carrier to extend its services, or by installing a new Serv¬ 
ice requested by a petitioning carrier lessens to some ex¬ 
tent the present rights of another certificate holder with 
whom the new service will compete. Cf. Federal Comrfiuni - 
cations Commission v. National Broadcasting Co., Inc. 
(KOA), 319 U. S. 239 (1943); L. B. Wilson , Inc., v. Federal 
Communications Commission, Court of Appeals for the 
District of Columbia, No. 9434, decided April 12,1948. [ 

Petitioner’s argument derives no strength from the re¬ 
quirement of section 401(c) that an application for a cer¬ 
tificate of public convenience and necessity shall be set 
for public hearing. Apparently Petitioner would attempt 

26 For example, compare sections 401(c) (49 U. S. C. 481(c)), 401(h), 
406(a) (49 U. S. C. 486), and 1002(a). 
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to persuade the Court that because Congress saw fit to 
require a hearing on every application for a new route 
it likewise must have intended that a similar hearing be 
granted on petitions or complaints filed pursuant to sec¬ 
tion 401(h). 27 But a more reasonable inference is that 
Congress in failing to include provisions similar to those 
in section 401(c) within the terms of section 401(h) in¬ 
tended to draw a distinction between the procedural requi¬ 
sites of the two types of action. 28 

Section 401(d) and section 401(h) vest in the Board 
powers that differ in major respects. The grant in sec¬ 
tion 401(d) of authority to issue certificates authorizing 
new service follows the familiar pattern of federal legisla¬ 
tion providing for the regulation of common carriers. How¬ 
ever, in section 401(h) Congress went beyond the statutes 
from which the Civil Aeronautics Act was derived and 


27 The petitioner may argue that the construction here advocated by 
Respondent would permit the Board to refuse a hearing to a carrier seek¬ 
ing amendment of its own certificate under section 401(h). However, 
since a carrier can always obtain hearing by filing an application under 
section 401(d) of the Act, as a practical matter such a result is highly un¬ 
likely, has never in fact occurred, and even if it did could be immediately 
circumvented by filing application under section 401(d) of the Act. 

The fact is, of course, that even greater difficulties in relation of section 
401(d) would be encountered if section 401(h) were held to be manda¬ 
tory. Section 401(d) requires an applicant for a certificate of public 
convenience and necessity to show its “fitness, willingness and ability.” 
Section 401(h) contains no such requirement. If section 401(h) is manda¬ 
tory an existing carrier could avoid the requirement of showing fitness, 
willingness and ability by filing for amendment of its certificate under 
section 401(h). 

28 The situation here before the Court is in no manner analogous to that 
in L. B. Wilson, Inc. v. Federal Communications Commission, supra, in 
which the Court in holding that a hearing was required by the statute relied 
strongly on the fact that a different construction would produce unequal 
operation of the statute. In that case the Court held that since as a 
matter of law a hearing was required prior to denying an application for 
a permit, equality of treatment demanded that an existing licensee whose 
permit would be modified by a new grant to another licensee be accorded a 
hearing. If the Board were here proposing to amend BranifTs certificate 
to add new points, a hearing clearly would be required and the question 
whether Panagra would be entitled to intervene in such proceeding would 
present a situation somewhat similar to the Wilson Case. Whether or not 
Panagra would be entitled to intervene and be heard in such a case is 
not here in issue. 
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upon which it was based by including therein a broad 
power authorizing the Board upon considerations of pub¬ 
lic convenience and necessity to grant or take away operh 
ating rights previously granted, without waiting for the 
initiative for such action to come from the holder of the 
certificate. Such authority is not found in any of the 
powers of the Interstate Commerce Commission over rail¬ 
roads, motor carriers or water carriers. In fact, even 
under the most liberal provisions of the Interstate Com¬ 
merce Act, once a certificate is issued and becomes effec¬ 
tive, rights thereunder may be withdrawn only with the 
consent of the carrier affected or for failure on the part 
of that carrier to comply with the statutory provisions of 
that Act. 29 

In thus departing from the standards it had previously 
utilized, pursuant to which there attached to a grant Of 
operating authority a permanency beyond the reach of 
administrative action, it is not surprising that Congress 
should have provided a procedure different from that 
followed in provisions granting ordinary powers. This 
was no ordinary grant, but an authorization carrying with 
it the right to destroy substantial private investments in 
the interests of the public as a whole, or to require a car¬ 
rier to undertake the burden of service to additional points 
for which it had not applied. Its purpose clearly was 
not to litigate private disputes , or to enable one carrier 
to free itself from the competition of another , but was 
to vest in the Board powers commensurate with and cap¬ 
able of achieving the broad purposes of the Act. That 
Congress expressly permitted a private party, a competi¬ 
tor of an existing carrier, to petition the Board to insti¬ 
tute a proceeding for the withdrawal of operating au¬ 
thority did not change the nature of the power granted, 
or make the Board an arena for the settlement of private 
disputes. Nor will one trial of the issues exhaust a peti¬ 
tioner’s rights if Panagra’s contention is correct. A dis¬ 
appointed rival or an eager municipality could return again 

29 Interstate Commerce Act, Part II, section 212(a); 49 U.S.C. $ 312. 
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and again, on an actual or fancied change of circumstances 
or fact, and force both the Board and the carrier against 
whom the petition was directed through a multiplicity of 
long, tedious, and expensive proceedings. There can be 
no question that inconvenience to either the Board or an 
air carrier holding a certificate under the Act is no ex¬ 
cuse for failure to fulfill the requirements of law. WJR, 
The Goodwill Station , Inc. v. Federal Communications Com¬ 
mission , No. 9464, App. D. C., October 7, 1948. However, 
in determining the meaning of a statute the fact that con¬ 
venience will not justify a disregard of the law does not 
preclude a consideration of realities of practical admin¬ 
istration which must have been apparent to Congress. 

Petitioner also contends that reason and logic are of 
no avail in the face of the failure of Congress expressly 
to include in section 401(h) a provision that petitions un¬ 
der that section could in the discretion of the Board be 
dismissed without hearing, citing as support for its argu¬ 
ment the language of section 1002(a) of the Act. This 
latter section authorizes any person to file with the Board 
“a complaint in writing with respect to anything done or 
omitted to be done by any person in contravention of” 
any provision of the Act. The section further provides 
that whenever the Board “is of the opinion that any com¬ 
plaint does not state facts which warrant an investiga¬ 
tion or action on its part, it may dismiss such complaint 
without hearing.” 30 

The weakness of Petitioner’s argument stems from a 
failure to consider the inconsistency of such an argument 
when tested against the purposes of the two sections. In 
fact, it is the relationship of these two sections and the 
specific authority to dismiss granted by section 1002(a) 

30 As heretofore pointed out, the style of draftsmanship differs so ma¬ 
terially in various sections of the Act as to preclude & solution on this 
basis. Actually, if Petitioner’s argument on this basis were accepted as a 
sound approach it would defeat itself, for if the comparison is to be 
made it should be between sections 401(c), 401(d) and 401(h)—provisions 
forming a major part of the statutory scheme for operating authority 
under standards of public convenience and necessity—rather than between 
section 401(h) and a section designed specifically to deal with complaints 
against violations of the Act. 
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that conclusively establish the Board’s power under Sec¬ 
tion 401(h) also to dismiss without hearing. 

The pervading thought of the Civil Aeronautics Act 
and the statutory objectives there sought to be achieved 
are the development of an air transportation system ade¬ 
quate to meet the needs of the foreign and domestic com¬ 
merce of the United States, the Postal Service and the 
national defense. 31 Throughout the Act, the criterion that 
guides the Board is the broad public welfare rather than 
the private interests of any person or group. Especially 
is this true in matters involving overseas and foreign air 
transportation. C. & S. Air Lines v. Waterman Steam¬ 
ship Corp., 333 U. S. 103 (1948). 

i 

In light of this policy, the Act has subordinated private 
interests to those of the public generally. United Air 
Lines v. Civil Aeronautics Board, 155 F. 2d 169, 81 App. 
D. C. 89 (1946). Nowhere in the Act are to be found 
provisions similar to those of the Interstate Commerce 
Act dealing with reparations or with the absolute right 
of a person whose complaint against a carrier for viola¬ 
tions of the Act is unsatisfied to have a determination, 
after hearing, by the Commission. 

The nearest general approach to such provisions in the 
Civil Aeronautics Act is to be found in section 1002(a). 
For it is under this section that most of those matters 
vitally affecting private rights must be brought before 
the Board for action. It is under this section that indi¬ 
viduals, municipalities and carriers must proceed to pre¬ 
vent violations of the Act which directly affect substan¬ 
tial economic interests of the individuals, municipalities 
and carriers concerned. Yet despite these effects, the 
Board has an unqualified right to sift complaints filed 
with it and to dismiss without hearing those which it con¬ 
cludes do not warrant an investigation or action by it. 

It is inconceivable that Congress intended that the right 

of third persons, be they municipalities or carriers, to 

demand a hearing on every petition requesting amend- 
— 

31 Section 2 of the Act (49 U.S.C. 402). 
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ment of an existing certificate on allegations of economic 
considerations should be broader than the private right 
to initiate administrative action by complaints charging 
violations of the Act On the contrary, if the power of 
private persons were to be construed more broadly and the 
discretion of the administrative body charged with effectuat¬ 
ing the broad purposes of the Act were to be construed more 
narrowly in one instance than in the other, all reason points 
to the grant of more liberal private rights to initiate action 
in cases of complaints based on violations of the Act and of 
broader administrative discretion in attempts to secure 
the dimunition of valid, lawful and valuable rights of a 
certificate holder on grounds of public convenience and 
necessity. In construing a statute, provisions should if 
possible be given a reasonable meaning and unreasonable 
consequences avoided. Cf. United States v. American Truck¬ 
ing Association, 310 U. S. 534, 543 (1940). 

It is true that in certain instances Congress has con¬ 
ferred upon private parties an absolute right to initiate 
administrative action by the filing of a complaint. Such a 
right exists under the provisions of Part I of the Interstate 
Commerce Act in cases of violations of that statute. 
I.C.C. v. Baird, 194 U. S. 25 (1904). 32 However, where the 
primary consideration underlying the grant of a particular 
power to an administrative agency has been that of public 
rather than private interests, the agency, acting in the public 
welfare, has been vested with the discretion to determine 
whether a hearing should be begun. National Labor Rela¬ 
tions Board v. Newark Morning Ledger Co., 120 P. 2d 262 
(C.C.A. 3rd 1941). See: Jacobsen v. National Labor Rela¬ 
tions Board, 120 F. 2d 96 (C.C.A. 3rd 1941). The im¬ 
portant difference is well marked out by the decision of the 


32 The comparable provisions contained in section 204(c) of Part II 
of the Interstate Commerce Act dealing with motor carriers confer no such 
right and, like section 1002(a) of the Civil Aeronautics Act, grant the 
Commission an absolute right to dismiss a complaint without hearing. In 
reporting the bill that subsequently became Part II the Senate Com¬ 
mittee stated that the power of dismissal was inserted to protect carriers 
from the harassm ent of numerous complaints. 79 Cong. Rec. 5662. 
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Court in Federal Trade Commission v. Klesner, 280 U. S. 
19 (1929), wherein the Court stated: 


“The provisions in the Federal Trade Commission 
Act concerning unfair competition are often compared 
with those of the Interstate Commerce Act dealing with 
unjust discrimination. But in their bearing on private 
rights they are wholly dissimilar. The latter Act im¬ 
poses upon the carrier many duties and it creates in the 
individual corresponding rights. For the violation of a 
private right it affords a private administrative 
remedy.” 33 j 

Whatever may be said with respect to other sections of ^he 
Civil Aeronautics Act, it is unquestioned that the various 
provisions of section 401 of that Act were not in any manner 
directed to providing a remedy for the violation of private 
rights. On the contrary, the section was focused solely on 
public ends. That being so, it is clear that Congress in¬ 
tended to make the Board and not private parties the final 
arbiter of whether conditions allegedly showing a need for 
changes in an existing certificate should be made the subject 
of a public hearing. 


B. Dismissal of the petitions without hearing raises no con¬ 
stitutional questions 

Apparently as an afterthought Panagra contends that 
the failure of the Board to grant a hearing on the petition 
deprived it of due process of law. That this plea is an after- 
though is demonstrated conclusively by the record before 
this Court. At no point in its petition to or on oral argu¬ 
ment before the Board did Panagra so much as allude to 
any constitutional doubts that might arise by virtue of a 
refusal to grant a hearing on the evidence. Moreover, the 
petition for review filed before this Court can be searched 
in vain for reference that might conceivably be construed 


33 Section 5 of the Federal Trade Act [15 U.S.C.A. § 45] under which 
this case arose gave no private party a right to file a complaint with the 
Commission. In its decision the Court held that even the Federal Trade 
Commission had no power to prevent acts which did not affect the public 
interest. j 


i 
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as raising a constitutional question (App. pp. 1-7). 
Having failed to raise such objections before the Board 
and having further failed to assign this in its petition for 
review as a point upon which it intended to rely, Panagra 
cannot now urge this matter before the Court. 

Under the specific provisions of section 1006(e) of the 
Civil Aeronautics Act 34 an appellant is precluded from rais¬ 
ing points not urged before the Administrative body. 
American Power & L. Co. v. Securities and Exchange Com¬ 
mission, 141 F. 2d 606 (C.C.A. 1st 1944), Aff’d 329 U. S. 90 
(1946); General Transp. Co. v. United States, 65 F. Supp. 
981 (D. C. Mass., 1946); Marshall Field & Co. v. Board, 318 
U. S. 253 (1943); Todd v. Securities and Exchange Com¬ 
mission, 137 F. 2d 475 (C.C.A. 6th 1943). 

But even were Panagra able to press this point its position 
would not be improved, for it entirely misconceives the 
nature of the constitutional requirements on which it 
purports to rely. With the basic principles enunciated by 
the decisions cited in support of this argument no one 
can take issue; for it is settled beyond doubt that in the 
proper situations these decisions govern. However, this 
does not mean that these principles can be applied generally, 
as Panagra has attempted to do, to all situations without 
regard to their applicability. 

In the present proceeding it is impossible for Panagra to 
show any infringement of its constitutional rights, for the 
action of the Board on the petition did not affect Panagra’s 
status one iota. Unlike the case of Morgan v. United States, 
304 IT. S. 1 (1938), and the various decisions arising under 
the Federal Communications Acts which Panagra cites at 
pages 31-33 of its brief, the Board’s order did not deny 
any request for a change in Panagra’s own operating au¬ 
thority, did not grant any authority to another company, 
and did not direct or command Panagra to take any action. 


34 Section 1006(e) of the Act (49 U.S.C. 646(e)) provides in part that 
“no objection to an order of the Board shall be considered by the Court 
unless such objection shall have been urged before the Board • • • ” 
See: Attorney General’s Manual on the Administrative Procedure Act 
(1947). pp. 103-4. 
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At the most, it went no further than to deny a request to 
hold a hearing to determine whether the lawful competition 
of Braniff Airways should or should not be eliminated. | 

A striking demonstration of the differences between a 
situation in which administrative action infringes rights 
sufficiently to invoke the Constitution and a case in which 
no deprivation of property occurs is presented by an applb 
cation of the recent decisions of this Court in L. B. Wilson, 
Inc. v. Federal Communications Commission, No. 9434, App. 
D. C., April 12, 1948, and WJR, the Goodwill Station, Inc. 
v. Federal Communications Commission, No. 9464, App. 
D. C., October 7, 1948, to the present proceeding. In each 
of those cases the Federal Communications Commission 
authorized the grant of a license to a new station. In both 
an existing licensee claimed that such grant would cause ob¬ 
jectionable interference within the protected contour of 
its own license and would, therefore, in effect result in an 
indirect modification of its license and a diminishing of 
the rights it had previously enjoyed under that license. Un¬ 
der the express terms of the Communications Act it is 
provided that if the grant of a new license causes objec¬ 
tionable interference with an outstanding license and hence 
works an indirect modification of the existing license, the 
authority cannot be granted to the new station except after 
a finding that the interference with the existing license is in 
the public interest. Having concluded that there is a right 
in an existing station license and having further concluded 
that the grant of a new permit causing interference consti¬ 
tutes a modification of and the taking away of rights undet’ 
the existing license it necessarily follows that the authoriza¬ 
tion of a new station raises a constitutional question. This 
much was agreed by the entire Court, and the sole disagree¬ 
ment was as to whether an existing licensee who alleges ob¬ 
jectionable interference is entitled to a hearing to establish 
that such interference will result. 

In the Panagra Case, however, no such situation exists. 
The decision of the Board dismissing the petition in nb 
manner deprived Panagra of any rights it may possess 
in its certificate of public convenience and necessity. What- 
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ever diminution of these rights that may have occurred 
took place not when the Board dismissed the petition un¬ 
der section 401(h) but in 1946 when the Board, at the 
direction of the President, issued to Braniff Airways its 
certificate authorizing a service competitive with that of 
Panagra. Once that grant became final Braniff’s lawful 
right to operate became complete, and at that time what¬ 
ever adverse effects Panagra might complain of occurred. 
To say that the Board’s refusal to institute a proceeding 
directed to taking away the rights of a competitor in order 
to restore to Panagra freedom from competition which it 
lost through lawful agency action several years ago, con¬ 
stitutes a deprivation of property is a novel proposition 
that cannot find support in any judicial decision. 

Panagra obviously recognizes this fact and attempts 
to bring the present proceeding within the scope of due 
process as enunciated by the foregoing and other cases 
of a similar nature by applying the doctrine of Atchison, 
Topeka & Sante Fe Ry. v. United States, 284 U. S. 248 
(1932). Of course, even were the principles of the Santa 
Fe case apposite here the decision would have no applica¬ 
tion on the facts. As was pointed out by the Supreme Court 
in 7. C. C. v. Jersey City, 322 U. S. 503 (1944) that case 
“stands virtually alone” and has been strictly limited to 
the extraordinary circumstances there before the Court. 
However, the weakness of Panagra’s argument goes deeper 
than this. And in urging that argument it lays bare the 
lack of merit in its whole position. This follow's from 
the fact that in order to rely on this case to support its 
argument Panagra must, despite its vehement statements 
to the contrary, face the fact that what it is essentially 
seeking is a rehearing on and a retrial of the issues in the 
Latin American Air Service Case, 6 C. A. B. 857 (1946). 

The Santa Fe case is authority for the proposition that 
it is error for a commission to deny rehearing in a proceed¬ 
ing where drastically changed conditions occurring be¬ 
tween hearing and decision in a case destroy the validity 
of the evidence adduced at the hearing upon which the 
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decision must be based. In essence, therefore, the deci¬ 
sion stands for nothing more than that these are legal 
limits on the extent to which an administrative body can 
rely on a stale record. 

The case does not purport to advance any rule vaguely j 
resembling the proposition that where rights have finally 
vested as a result of administrative action, a denial of 
due process can be established by a charge of changed 
conditions even though it be assumed that had those con¬ 
ditions existed at the time of decision the rights would j 
not or could not have been granted. Whatever comfort! 
Panagra might have obtained from the Santa Fe case 
ended after the award of Braniif’s route. j 

n. The Dismissal of the Petition Was a Reasonable 
Exercise of the Board's Discretion 

Realizing the untenableness of its contention that a hear¬ 
ing was demanded by the canons of statutory construc¬ 
tion and by the constitutional guarantees of due process, 
Panagra returns to the only contention seriously pressed 
before the Board and again argues that under the allega¬ 
tions of its petition the Board, in the reasonable exercise 
of its discretion, was required to take affirmative action 
by setting the petition for hearing. Although this con¬ 
tention purports to charge that the Board acted in such 
an unreasonable and arbitrary manner that the order 
of dismissal amounted to an abuse of discretion, stripped 
to its bare essentials it emerges as what it really is. Pa r 
nagra’s fundamental objection is not that the Board dis - 
regarded the relevant factors and acted unreasonably but 
merely that the weight it accorded the various factors 
2 vas not the weight Panagra desired to have given them; 
that had the Board ascribed more weight to those most 
favorable to Panagra and less to countervailing considera¬ 
tions a different decision might have been reached. 

It need hardly be stated that even in a quasi-judicial 
proceeding a Court will not review the wisdom of adminis¬ 
trative action or substitute its judgment for that of the 
administrative body. And this applies even more strongly 
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to an action such as that taken. by the Board where a 
hearing is not required and the decision rests, in the broad¬ 
est sense, in the discretion of the Board. A review of 
the proceedings conclusively establishes that the Board’s 
action was wholly reasonable and well within the limits 
of the discretionary powers granted it by the Civil Aero¬ 
nautics Act. 

In disposing of the petition the Board was faced from 
the beginning with the necessity of balancing the public 
interest factors favoring dismissal of the petition and 
those supporting the setting of the matter for public hear¬ 
ing. As Panagra correctly points out, the Board considers 
that under the Act it has a duty to maintain a ‘‘positive 
course of action designed to foster actively the healthy 
and orderly growth of air transportation for the national 
good.” Caribbean Area Case, Docket No. 2246, Civil Aero¬ 
nautics Board Order No. E-1981, July 20, 1948. This does 
not, however, demand or permit the taking of hasty, ill- 
conceived action without regard to the consequences and 
their effect on the achievement of the statutory objec¬ 
tives of the Act. The Board in its opinion recognized 
this distinction in pointing out that: 

“It seems obvious that where a certificate has been 
issued at the conclusion of extended proceedings fully 
complying with the procedural requirement of the Act 
and affording all interested persons, including the 
petitioners, fullest opportunity to be heard, that pro¬ 
ceedings for suspension or amendment so as to with¬ 
draw substantially the rights conferred thereby, should 
be undertaken only when the clearest reasons exist 
for such proceedings.” (App. 26-27.) 

In the present case, as a vital part of its responsibility 
the Board necessarily had to consider the fact that, not¬ 
withstanding Panagra’s assertions to the contrary, the in¬ 
stitution of a proceeding on the petition would in its very 
nature have amounted to a retrial of the issues that, as 
pointed out above, had been before the Board and the 
President in the Latin American Air Service Case and 
had there been determined after lengthy public hearings 
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in the course of which aU parties, including Panagra, had 
been heard and presented their views by evidence, cross r 
examination and argument. Not only this, bnt such a pro¬ 
ceeding would also have resulted in reexamining the patterp 
of air service established for the entire Latin America^, 
area on the basis of a petition filed only four months 
and eight days after the President had finally determine^ 
the desirable route pattern by his action on reconsidera¬ 
tion of the Latin American Air Service Case.* 5 

Moreover, the exercise of the Boards judgment had to 
be undertaken against the background of several inescap¬ 
able facts. Braniff’s certificate, as heretofore pointed out, 
was not issued on the basis of the usual considerations o^ 
public convenience and necessity, but pursuant to Presir 
dential direction predicated upon reasons of broad na r 
tional interest (App. 27). Any reexamination of the cerr 
tificate would, therefore, have required testing the nee4 
for Braniff’s operations against ordinary standards of 
public convenience that had not served as the original 
basis of the award. 

In addition, since operations had not begun pursuant 
to the certificate, there was available none of those data 
based on actual experience which alone can prove or dis4 
prove conclusively the correctness of judgments requir¬ 
ing a projection into the future of considerations not 
susceptible of precise evaluation. Finally, it was clears 
as the Board found in its opinion, that the “institution 
of proceedings of the character sought by the petitioners 
would cast a dark shadow across the certificate already 
lawfully issued to Braniff and in full force and effect, and 
would therefore seriously hamper and prejudice the in¬ 
auguration and development of certificated service pre^ 
viously found to be required in the national interest” 
(App. 26). i 

Decision by the Board, therefore, necessitated a deter¬ 
mination of whether on the basis of all pertinent mat¬ 
ters such changes had occurred since the date of the 


35 See footnote 16, supra. 
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award that the public interest in a reexamination of the 
certification outweighed the adverse factors necessarily 
inherent in the re-trial of a matter already decided. 

Although Panagra attempted to justify the granting of 
the relief sought by a variety of factual allegations and 
conclusions as to both fact and law, in essence its conten¬ 
tion that the public interest required the Board to hold 
a hearing on the petition rested on three broad grounds. 
These were (1) that the conclusion of certain bilateral 
air transport agreements between the United States and 
South American countries subsequent to the Latin Ameri¬ 
can Air Service Case and a lack of necessary operating 
authority in other countries made impossible the operation 
of Braniff’s route as certificated; (2) that drastic changes 
had occurred in the competitive situation existing in South 
America as a result of the appearance of new foreign 
competition not foreseen at the time of the Braniff award 
and the cancellation of certain of Panagra’s cabotage rights; 
and (3) that a general, and unexpected deterioration in 
the economic situation affecting air transportation in South 
America made Braniff’s route no longer in furtherance 
of the purposes of the Act (App. 32). 

The Board unequivocally found that there had been “ no 
such showing of changes in facts or circumstances or the 
existence of such new evidence as to warrant reexamina¬ 
tion of the issues with respect to the Latin American cer¬ 
tificate of Braniff for the purpose of submitting to the 
President a recommendation as to whether such certificate 
should be suspended or radically altered by amendment’’ 
(App. 27,-30). It accordingly rejected Panagra’s con¬ 
tentions. That its action in so doing was reasonable and 
had a wholly rational relationship to the objectives of, 
and the standards prescribed by the Act is evident even 
upon consideration of Panagra’s contentions. 
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A. International considerations do not require a hearing on 

the petition. 

The assertion that international considerations preclude 
operation of Braniff’s route as certificated, and that j 
Braniff, instead of planning the inauguration of the service 
found to be required, proposes operations wholly incon- j 
sistent with its authorization rests upon a complete mis¬ 
conception of the relevant considerations. 

Panagra’s argument places great reliance upon the fact 
that the Brazilian bilateral agreement does not conform j 
to Braniff’s certificated routes, and urges that this lack 
of conformity constitutes a violation of section 1102 of 
the Act! The weakness of Panagra’s entire case is glar- j 
ingly demonstrated by this necessity of falling back on such I 
a fallacious argument. j 

The Brazilian agreement permits an operation to Sao | 
Paulo and Rio de Janeiro via Campo Grande. 36 Braniff 
is certificated to serve Asuncion, Sao Paulo, and Rio de j 
Janeiro, and is not certificated to serve Campo Grande, i 
Panagra’s contention might have some merit if the Board’s 
regulations and Braniff’s certificate made no provision for j 
the suspension of service to Asuncion, and required 
Braniff to serve Asuncion notwithstanding the absence of! 
Asuncion from the agreed route. But such is not the case. 
As Panagra well knows, the Board’s regulations and the' 
Act itself contain ample provision for suspension of serv¬ 
ice. C. A. B. Economic Regulations Sections, 238.6 (14 CFR, 
1946 Supp., 238.6). And if the Brazilian agreement required 
that Campo Grande be served as a traffic stop by a United! 
States carrier (which it does not), affirmative action by the! 
Board might perhaps be called for, pursuant to sections! 
401(d), 401(h), or 416(b), to authorize Braniff to serve 

Campo Grande. But service to Campo Grande is not 

i 

- ! 

36 Although this route is termed “temporary” by Panagra, it may be 
operated “while the route Manaos-Goiania-Rio de Janeiro is not ready for 
international operation.” Panagra does not even claim that the latter route 
is ready for operation. And Braniff is an applicant for the “permanent” 
route. 


I 






32 


required. The imagined violation of section 1102 simply 
does not exist. 

It may be that Panagra intends to argue that the certifi¬ 
cate must at all times be in complete and absolute conform¬ 
ity with all bilateral agreements. The practical and ob¬ 
vious impossibility of achieving this result throughout the 
world is too apparent to warrant the belief that Congress 
could have intended such a construction. But apart from 
the impracticability of such a construction, the plain lan¬ 
guage of section 1102 simply will not support it. That sec¬ 
tion relates to the exercise and performance of all the 
powers and duties of the Board under the Act and not 
merely the certification provisions. Thus the certificate of 
Braniff can name Asuncion as a point on Braniff’s route, 
hut provision be made in the regulations of the Board, by the 
exercise of other powers of the Board, for suspension of 
service to that point. 

Panagra also argues that the lack of landing rights in 
certain South American countries will make it necessary 
for Braniff to omit service to a number of points, and 
thereby result in the rendition of a service which differs 
from the route certificated by the Board. 

Panagra is, of course, fully aware that the Board has 
never predicated the award of certificates upon the exist¬ 
ence of agreements providing for traffic and landing rights 
along the route to be marked out and its decisions in this 
respect have been sustained by the courts. Pan American 
Airways Co. v. Civil Aeronautics Board, 121 F. 2d 810 
(C.C.A. 2d 1941), Northeast Air, et al., North Atlantic 
Routes, 6 C.A.B. 319, 322 (1945). Its reasons for not 
making the availability of foreign rights a condition 
precedent to the issuance of a certificate are obvious. Any 
other course would mean that in every instance bilateral 
agreements would have to be negotiated before hearings had 
been held to gather the information necessary for determin¬ 
ing the route that we wished to obtain from the foreign 
countries. Although this might be feasible in some in¬ 
stances, it would be completely impracticable in those 


33 


cases where the route to be marked out—like Braniff’s— 
traversed a large number of independent countries. 

This approach necessarily means that frequently a suth 
stantial period will elapse between the time a certificate foi} 
a new foreign route is issued and necessary foreign traffic 
rights are obtained for the entire operation. In fact, the 
foregoing factors, coupled with the magnitude of the task, 
from an operational standpoint, of planning and commenct 
ing operations means that customarily where a substantial 
new route is awarded, many points will not be served for long 
periods after service is inaugurated over portions of the 
route. 37 However, to use this inability as an excuse for 
beginning suspension proceedings under section 401(h) 
would seriously prejudice the establishment of a soun<ji 
system of foreign air transportation. 

On the basis of these considerations the Board correctly 
found that 


4 ‘It cannot be expected that the necessary rights for 
the inauguration of service to an entire continent oveir 
many thousands of miles of route and touching eight 
foreign countries can be obtained immediately. 
Progress has been made in this direction and the 
carrier can begin operation almost immediately over a 
substantial portion of its route. The long-term ob¬ 
jectives of the route should not, in our opinion, be 
sacrificed because of temporary inability to operate 
the service in its entirety. The important and valuable 
Latin American routes of Pan American and Panagrh 

o i 

were established only after many years of effort and 
expenditure of large sums in the form of mail-pay 
subsidy” (App. 28-9). 


87 For example, in 1945 the Board issued to Pan American Airways, 
Inc., a certificate authorizing it to engage in air transportation between 
points in the United States, numerous intermediate points in Europe apd 
Asia, and a terminal point in India. Northeast Air et al.. North Atlantic 
Routes, 6 C.A.B. 319 (1945). Not only was service over the route begun 
piecemeal, but due to the inability to obtain traffic rights for Pan American 
service has never been inaugurated to points in Hungary, Yugoslavia and 
Roumania. A similar situation exists with respect to the certificate issued 
in the same proceeding to American Export Airlines, Inc. 
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B. No action was required by foreign competition that has 
arisen since the Braniff a/ward 

Fanagra has likewise failed to show increased foreign 
competition of a quality and quantity not foreseen at the 
time of decision in the Latin American Air Service Case or 
to present a single convincing reason why, even if such 
competition had come about, the Board would be required 
to set its petition for hearing. 

No matter how much Panagra attempts to obscure the 
fact, it was clearly recognized at the time of the Latin 
American Air Service Case that intensive foreign competi¬ 
tion to American carriers would come about. A full year 
prior to that decision, the Board in setting up routes 
across the North Atlantic had faced and recognized that 
competition from foreign air carriers would develop on 
important air routes. Northeast Air, et al., North Atlantic 
Routes, 6 C.A.B. 319, 324-325 (1945). 

Moreover, at the very time the Latin American decision 
was issued bilateral air transport agreements between the 
United States and various foreign countries, negotiated on 
the basis of reciprocity, were in effect, and plans were al¬ 
ready underway for the negotiation of others, including 
agreements with South American countries, on the same 
basis. Although the mere existence of a bilateral agreement 
prescribing reciprocal routes for United States and foreign 
carriers does not assure the grant by this country of a 
permit to a foreign air carrier desiring to operate to the 
United States, 38 the Board has always recognized that 
reciprocity is an important factor to be considered—and this 
for the simple reason that if we are to obtain rights per¬ 
mitting United States carriers to operate to foreign coun¬ 
tries we must likewise grant some rights to the carriers of 
such countries to operate to the United States. See: 
Danish Air Lines, Air Carrier Permit, 6 C.A.B. 799, 803 
(1946); Cuban Airlines, Air Carrier Permits, 6 C.A.B. 807, 
811 (1946). 

38 The showing of public interest required by section 402(b) of the Act 
must still be made. 
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But it is not necessary to rely on these matters, for as the 
Board stated in its opinion with reference to Panagra’s 
charge: 

i 

‘ 4 However, the contention that this eventually was 
not foreseen and considered is not borne out by the j 
facts, for the Board’s opinion shows that it fully antici- j 
pated such developments.” (App. 29). 

! 

Throughout the Board’s opinion in the Latin American, Air 
Service Case authorizing Braniff’s route there is re-1 
peated discussion of the growth of foreign competition in; 
Latin America in terms that leave no doubt of the Board’s! 
awareness of a forthcoming struggle with foreign carriers 
for available traffic. Latin American Air Service Case; 
6 C.A.B. 857, 861, 863, 867 (1946). In view of these fac¬ 
tors it is absurd to state that the Board and the President 
were not cognizant of the probable growth of competition 
of an intensive 4 ‘quantity and quality” from lines of other 
countries. 

However, assuming, arguendo, that the competition which 
has actually come about exceeded that foreseen by the Board 
and the President, this fact, alone or in conjunction with the 
other matters alleged by Panagra, was insufficient to require 
the Board to set the petition for hearing. I 

Although competition, whether by United States or 
foreign carriers, is a consideration in determining 
public convenience and necessity, it is, like other con¬ 
siderations, only one factor to be weighed by the Board 
in exercising the discretion vested in it. That it is not con¬ 
trolling in foreign air transportation is established by nu¬ 
merous decisions in which the Board has held that foreign 
competition does not have the same beneficial effect which 
competition by United States carriers should have and is not 
a substitute for competition between United States flag 
carriers in promoting the policies of the Act. American 
Export Air., Trans-Atlantic Service, 2 C.A.B. 16 (1940); 
Northeast Air., et al., North Atlantic Routes, 6 C.A.B. 319 
(1945). Therefore, even had the Board accepted Panagra’s 
assertion that unforseen foreign competition had come 
about, the Board was still justified in its action of dismissal. 


i 
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C. Changes in economic conditions do not require a hearing 

As a final argnment Panagra charges that unforseen 
changes in economic conditions vitally affecting the air 
transport situation in South America require that the Board 
institute a proceeding on the petition. In support of this 
argument it states that traffic has not developed to the ex¬ 
tent expected and that costs of operation have increased 
markedly. Because of these and other considerations, 
Panagra alleges that operation of Braniff’s route would 
be substantially to the detriment of Panagra, adversely af¬ 
fecting its traffic and earnings, and would entail enormous 
and prohibitive payments from the government in the form 
of mail compensation. This argument the Board likewise 
properly rejected (App. 27-8). 

Panagra assumes—as it must to give even an appearance 
of validity to its argument—that the Board and the Presi¬ 
dent relied on the traffic and cost estimates submitted by 
Braniff in the Latin American Air Service Case. Since 
the President disagreed with the Board’s conclusion that 
a second route in South America could not be justified by 
public convenience and necessity, and directed the award 
on the basis of “broad national welfare” considerations, 
the opinion released to the public in that proceeding con¬ 
tained no analyses of the various estimates received in 
evidence. However, the opinions of the various Board mem¬ 
bers in the Latin American Air Service Case that were 
originally transmitted to the President, demonstrate con¬ 
clusively that Braniff’s estimates of the cost of its service 
were not accepted and that there was full realization that 
substantial mail payments would be required. That this 
should have been so is understandable from a review of 
other Board decisions which demonstrate the caution with 
which the Board has always approached cost estimates and 
its realization of the possibility of substantial disparity 
between estimates and actual operating results. Northeast 
Air et cd., North Atlantic Routes, 6 C.A.B. 319, 333 (1945). 
It is therefore clear that the Braniff award was not pre¬ 
dicated upon the economic factors that ordinarily loom so 
large in the authorization of new routes, but was issued at 
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the direction of the President on the basis of “broad na¬ 
tional welfare considerations” after the Board had failed 
to conclude that the route was justified. Consequently, 
Panagra is attacking the certification with considerations 
which were never responsible for the grant of authority. 

However, even had the Braniff award rested to some ex¬ 
tent on economic considerations and an acceptance of 
Braniff’s estimates as correct, it does not follow that the 
Board acted unreasonably in dismissing the petition. 
Panagra relies on Board decisions in which findings on 
public convenience and necessity were predicated upon such 
considerations as the availability of traffic, the probable cost 
to the government in the form of mail pay for operation of 
the new route and the effect of the new service from a com¬ 
petitive standpoint on existing carriers. But these decisions 
are completely indeterminative in this proceeding. 

In the Civil Aeronautics Act Congress has set forth in the ! 
declaration of policy contained in section 2 a number of 
broad standards to guide the Board in determining the j 
needs of the public convenience and necessity. What weight 
should be ascribed to these factors in a given situation is j 
entrusted to the Board as the expert body charged with! 
carrying out the Congressional mandate. The Board is the 
final arbiter of the paramount public interest. United Air 
Lines v. Civil Aeronautics Board, 81 App. D. C. 89,155 F 2d 
169, 172 (1946). The diverse factors that determine the 
public convenience and necessity cannot be given a fixed 
value to be applied without change in every proceeding nor 
can they be weighed in the manner of goods set upon a 
set of scales. 

Thus the Board has issued certificates upon national de¬ 
fense considerations alone without regard to the other ele¬ 
ments of public convenience and necessity, Pan Am. Airways 
Co., United States-Africa Service, 3 C.A.B. 47 (1941), and 
has done so even under peacetime conditions in the face of 
the realization that the cost of the route would be great and 
its commercial value small. American Overseas et al., South 
Atlantic Routes, 7 C.A.B. 285, 304-5 (1946). Also in cases 
dealing with international routes the importance of estab- 
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lishing competitive service has been sufficient to outweigh 
the emphasis given in many domestic proceedings to the de¬ 
sirability of limiting new competition where an existing car¬ 
rier is able to render any additional service that may be 
required. American Export Air., Trans-Atlantic Service, 
2 C.A.B. 16 (1940); Northeast Air et al., North Atlantic 
Routes, 6 C.A.B. 319 (1945). 39 These and other cases demon¬ 
strate conclusively the shifting weight that may be accorded 
the particular elements entering into the need for a service 
and negative any charge of unreasonableness predicated 
on the weight the Board deems wise to accord to each. 
More important, still, under the Act the desirability for 
a new service cannot be determined from a short range 
point of view taking account only of immediate and present 
needs, but requires a long range approach that accords full 
weight to the future needs of the country. Northeast Air 
et al.,.North Atlantic Routes, 6 C.A.B. 319, 322 (1945). 

In the light, therefore, of the foregoing discussion, the 
Board was not acting arbitrarily when it found as follows: 

“One of the contentions given great emphasis by 
petitioners is that since the decision of the Latin 
American Service Case it has become evident that the 
mail pay required to support Braniff’s service will be 
very substantial in amount and far in excess of the 
amounts originally estimated by Braniff. This argu¬ 
ment proceeds upon the assumption that the Board and 
the President acted in reliance upon Braniff ’s esti¬ 
mates. That this is clearly not the case is revealed by 
the opinions of the Board and its individual members 
as submitted to the President prior to his determina¬ 
tion. Upon the basis of all the evidence of record, par¬ 
ticularly the traffic data and past operating experience 
of American carriers in South America, it was apparent 
at the time of the decision to award Braniff a certificate 
that substantial mail payments would be required for 
additional air service to South America. 

“There has, of course, been a substantial increase in 
costs over those which were anticipated at the time of 
the decision. The Braniff service is far from unique 


39 The desirability of competition standing alone has been held by the 
courts to be sufficient to support the award of a new route. Chesapeake 
<k Ohio By Co., v. United States, 283 U.S. 35 (1931). 
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in this respect. Costs have risen extensively in the j 
air transportation industry within the last two years, 
and particularly in the international field such costs j 
are of necessity being reflected in greatly increased 
mail rates. The estimates of expenses and revenues 
in new route cases as compared with the experience of j 
the air carriers in 1947, and the estimates of expenses 
and revenues forecast in the mail-pay applications of 
such carriers, including the petitioners herein, all show | 
that substantially increased mail payments will be nec¬ 
essary on a number of routes. Such prospect of in¬ 
creased costs as exists in this case does not constitute 
sufficient cause to institute proceedings against the j 
Braniff route as sought by the petitioners.” j 

j 

Upon the basis of all of the Board’s findings, it is clear 
that thorough consideration was given to Petitioner’s pleas j 
to the Board, and that the Board’s decision, based on its 
informed judgment, was not arbitrary or unreasonable. In 
exercising its discretion the Board necessarily called upon 
all of its judgment and experience, and was not confined to 
facts, in large part either incomplete or indecisive, alleged 
in Panagra’s petition. Since the petition was addressed to 
the Board’s discretion and was analagous to petition for 
reconsideration or for a new trial, the action by the Board! 
was not required to be confined to a record. j 

III. THE BOARD WAS NOT REQUIRED TO TRANS¬ 
MIT THE PETITION TO THE PRESIDENT OR TOi 
OBTAIN PRESIDENTIAL APPROVAL OF THE OR¬ 
DER OF DISMISSAL. 

I 

As a final argument Panagra contends that under sec¬ 
tion 801 of the Act the Board was required to submit its 
petition to the President and to obtain his approval of 
the order of dismissal. The failure to do so, it alleges^ 
constitutes reversible error. i 

i 

This point, like others raised by Panagra, was not urged 
before the Board but was presented for the first time in 
the petition for review filed with this Court. For the rea¬ 
sons previously set forth herein a supra, p. 24) with re¬ 
spect to other objections not urged before the Board it is 


i 












submitted that Panagra may not now urge this objection 
before the Court. However, even should this objection be 
considered the Board is confident that the Court will con¬ 
clude that neither the petition nor the order of dismissal 
was required by law to be submitted to the President. 

The contention advanced by Panagra would require the 

Court to extend section 801 of the Act to a situation not 

« 

covered by its express language. Section 801 requires 
that copies of applications be transmitted to the President, 
but does not require that petitions be transmitted. Clearly 
this covers applications filed under sections 401(b), 401(e), 
and 402(d), but does not cover petitions or complaints 
filed under section 401(h). 40 Moreover, section 801 by its 
express terms requires that the “issuance, denial, transfer, 
amendment, cancellation, suspension, or revocation of” 
certificates be approved by the President. This is not such 
a case. The Board did not deny a certificate, nor did it 
deny an application or petition for a certificate. It denied 
a petition to hold a hearing, and Presidential approval of 
such an action is reqired only if the Court extends the 
plain language of section 801. 

The choice of the word “applications,” and the limita¬ 
tion of Presidential approval to final action upon applica¬ 
tions, can not be deemed to have been made through Con¬ 
gressional inadvertence. Had Congress intended to place 
upon the President the burden of approving or disap¬ 
proving orders of the kind here in question, Congress 
could have so provided in clear and explicit language. 

Panagra, realizing that section 801 does not by its terms 
cover the order dismissing its petition, attempts to sur¬ 
mount the weakness of its position by asserting that “any 
action in respect of a certificate for foreign air transpor¬ 
tation [is] subject to the approval of the President” (Peti¬ 
tioner’s Brief, page 41). This attempt to stretch the 
language of section 801 is patently unsound. The Board 
exercises many powers “in respect of” a certificate for 

40 Of course, even if the term “applications” includes “petitions”, no 
error was committed by the Board for failure to transmit Panagra’s 
petition. Such error could occur only if hearing on the petition had 
been held prior to transmittal. 
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foreign air transportation which are not subject to ap¬ 
proval by the President. 

It is the Board alone that determines the mail rates 
that shall be paid to carriers operating routes in foreign 
air transportation not withstanding the fact that but for 
substantial government subsidy in the form of mail pay j 
granted to such operators, few of the routes found to be 
necessary by the President could have been developed or 
maintained. 41 It is the Board acting independently that j 
approves or disapproves consolidations, mergers or acquisi¬ 
tions of control affecting such carriers and routes 42 and j 
approves agreements between such carriers relating to such 
matters as pooling, the establishing of rates, the regulating j 
and preventing of competition and other cooperative work¬ 
ing arrangements. 43 It is the Board acting alone that j 
issues orders pursuant to section 416(b) exempting such j 
carriers from the provisions of the Act so as to authorize the j 
holder of a certificate to conduct services, frequently of 
major importance, not authorized by the certificate. 44 It j 
is the Board acting alone that issues orders pursuant to 
section 401 (k) authorizing a carrier to suspend service! 
to foreign or domestic points named in its certificate of! 
public convenience and necessity. 45 It is the Board acting! 
alone which approves nonstop service between points.' 
named in a certificate of public convenience and neces-j 
sity authorizing foreign air transportation, thereby pro-! 
viding for a direct nonstop service which does not stop at 
each point named in the certificate. 46 All of these actions 1 
have been taken time after time in numerous cases, and 
Panagra has been the beneficiary of orders of this kind 
in proportion to its size and the scope of its operations. 47 

- ! 

41 Section 406 ; 49 U.S.C. 486. 

42 Section 408 ; 49 U.S.C. 488. 

43 Section 412 ; 49 U.S.C. 492. 

44 49 U.S.C. 496. 

45 49 U.S.C. 481 (k). 

48 Section 401(f); 49 U.S.C. 401(f); Economic Regulations Sectioh 
238.4; 14 CFR 1946 Supp., 238.4. 

47 One area in which the Board has acted infrequently relates to inter¬ 
change of equipment agreements between two carriers. Only one such 
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And even in those proceedings where the final decision 
of the Board is subject, pursuant to section 801, to ap¬ 
proval of the President the Board exercises important 
functions in which Presidential approval plays no part. 
The Board alone determines the order in which appli¬ 
cations proposing foreign air transportation shall be heard. 
It determines whether several of such applications will 
be consolidated for hearing in a single proceeding; it de¬ 
termines all intermediate procedural matters and, where 
applicants so request, it dismisses applications for certifi¬ 
cates in foreign air transportation without submitting 
such matters to the President. 

When section 801 is viewed in the light of the roles of 
the President and the Board in their respective zones of 
authority, it becomes apparent that Congress did not in¬ 
tend to vest in the President blanket powers over all 
Board action affecting foreign air transportation, but only 
to grant to him important—and final—authority in a re¬ 
stricted field. This being so, it does not follow, as Panagra 
would apparently have the Court believe, that section 801 
is a blanket requirement for Presidential approval of all 
matters of whatsoever nature concerning foreign air trans¬ 
portation. And in the light of this statutory scheme it 
would be anomalous indeed to extend section 801 to re¬ 
quire the Board to submit to the President an order in 
which the Board determined, in the exercise of its dis¬ 
cretion, that it had decided not to hold an investigation at 
the end of which, as Petitioner concedes, the Board may 
refuse to act if it does not believe action is required (Pet. 
Br. p. 26). Clearly Congress did not so intend. 

agreement has been approved by the Board with respect to transportation 
outside the continental United States, and in this case the Board ap¬ 
proved an equipment interchange arrangement between Panagra and its 
parent Pan American Airways, Inc. Pan American-Panagra Agreement, 
8 C.A.B. 50 (1947). In that case the Board, without Presidential ap¬ 
proval, by order approved an agreement between the two companies pur¬ 
suant to which aircraft of Panagra are operated between the Canal Zone 
and Miami on a through service from South America points over the 
route of Pan American Airways, Inc., between the Canal Zone and Miami. 
Such an order is obviously a very important “action in respect to a cer¬ 
tificate for foreign air transportation”, yet the Board’s action clearly is not 
covered by section 801 of die Act. 
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Assuming, arguendo, that Panagra is correct and that j 
the Board’s order should have been submitted to the Presi¬ 
dent as the final arbiter in matters in which the Board is ! 
only an adviser, it would follow that the Board’s order, j 
lacking Presidential approval, is not a final order subject j 
to review, and consequently that all other objections raisedj 
by Panagra are premature. C. <fb S. Air Lines v. Waterman 
Corp., 333 U. S. 103 (1948); Federal Power Commission v.j 
Metropolitan Edison Company, 304 U. S. 375 (1938). Norf 
will resort to section 10(c) of the Administrative Procedure 
Act providing for review of “final agency action” avail 
Petitioner. Section 2(a) of that Act provides that 

“ ‘Agency’ means each authority (whether or not 
within or subject to review by another agency) of the 
Government of the United States other than Con¬ 
gress, the courts, or the governments of the posses* 
sions, Territories, or the District of Columbia.” 

Under this provision the “agency” authorized to take 
final action with respect to matters properly falling within 
the scope of section 801 is the Board and the President, 
and “final agency action” has not been taken in any such 
matter until both the Board and the President have acted. 
Moreover, the fact that review cannot be obtained after 
Presidential approval does not increase the field of re¬ 
view prior to final action. A similar problem was con¬ 
sidered in the Waterman Case and was there rejected. See 
C. & S. Air Lines v. Waterman Corp., supra, at page 113. 
As the Supreme Court there stated: 

i 

“The dilemma faced by those who demand judicial 
review of the Board’s order is that, before Presidential 
approval, it is not a final determination even of the 
Board’s ultimate action, and after Presidential ap¬ 
proval, the whole order, both in what is approved 
without change, as well as in amendments which he 
directs, derives its vitality from the exercise of un- 
reviewable Presidential discretion.” 

Thus if Panagra is correct in its contention that the order 
requires Presidential approval, the appeal of Panagra 
should be dismissed. ! 


44 


Conclusion 

For the reasons above, it is respectfully submitted that 
the order under review should be affirmed. 

Edward Dumbauld, 

William D. McFarlane, 

Special Assistants to the Attorney General, 

Department of Justice, Washington, D. C. 
Emory T. Nunneley, Jr., 

General Counsel, Civil 

Aeronautics Board. 

Herbert A. Bergson, 

Assistant Attorney General. 

John H. Wanner, 

Associate General Counsel, Operations, 

Civil Aeronautics Board. 

Greer M. Murphy, 

Attorney, Civil Aeronauiics Board. 


December 15, 1948. 
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APPENDIX 

Pertinent Provisions of the Civil Aeronautics Act of 

1938, as Amended.* 

Sec. 401. (d) (1) The Authority shall issue a certificate 
authorizing the whole or any part of the transportation 
covered by the application, if it finds that the applicant is 
fit, willing, and able to perform such transportation 
properly, and to conform to the provisions of this Act and 
the rules, regulations, and requirements of the Authority 
hereunder, and that such transportation is required by the I 
public convenience and necessity; otherwise such applica- i 
tion shall be denied. i 

i 

(f) Each certificate issued under this section shall specify 
the terminal points and intermediate points, if any, between 
which the air carrier is authorized to engage in air trans- i 
portation and the service to be rendered; and there shall be 
attached to the exercise of the privileges granted by the 
certificate, or amendment thereto, such reasonable terms, 
conditions, and limitations as the public interest may re¬ 
quire. A certificate issued under this section to engage in ! 
foreign air transportation shall, insofar as the operation is I 
to take place without the United States, designate the ter- ; 
minal and intermediate points only insofar as the Authority 
shall deem practicable, and otherwise shall designate only 
the general route or routes to be followed. Anv air carrier 
holding a certificate for foreign air transportation shall be 
authorized to handle and transport mail of countries other j 
than the United States. No term, condition, or limitation | 
of a certificate shall restrict the right of an air carrier to add 
to or change schedules, equipment, accommodations, and 
facilities for performing the authorized transportation and 
service as the development of the business and the demands 
of the public shall require. No air carrier shall be deemed i 
to have violated any term, condition, or limitation of its j 
certificate by landing or taking off during an emergency at a 
point not named in its certificate or bv operating in an 
emergency, under regulations which may be prescribed by 
the Authority, between terminal and intermediate points | 
other than those specified in its certificate. Any air carrier 
may make charter trips or perform any other special serv- j 


• Act of June 23, 1938, c. 601, 52 Stat. 977, 54 Stat. 1235, 49 U. S. C. 
$ 401 et seq. 



ice, without regard to the points named in its certificate, 
under regulations prescribed by the Authority. 

• •••••• 

(k) No air carrier shall abandon any route, or part 
thereof, for which a certificate has been issued by the 
Authority, unless, upon the application of such air carrier, 
after notice and hearing, the Authority shall find such 
abandonment to be in the public interest. Any interested 
person may file with the Authority a protest or memo¬ 
randum of opposition to or in support of any such abandon¬ 
ment. The Authority may, by regulations or otherwise, 
authorize such temporary suspension of service as may be 
in the public interest. 

• •••••• 

Sec. 402. (b) The Authority is empowered to issue such 
a permit if it finds that such carrier is fit, willing, and 
able properly to perform such air transportation and to con¬ 
form to the provisions of this Act and the rules, regulations, 
and requirements of the Authority hereunder, and that such 
transportation will be in the public interest. 

• •••••• 

(d) Application for a permit shall be made in writing to 
the Authority, shall be so verified, shall be in such form and 
contain such information, and shall be accompanied by such 
proof of service upon such interested persons, as the Au¬ 
thority shall by regulation require. 

• •••••• 

Sec. 406. (a) The Authority is empowered and directed, 
upon its own initiative or upon petition of the Postmaster 
General or an air carrier, (1) to fix and determine from time 
to time, after notice and hearing, the fair and reasonable 
rates of compensation for the transportation of mail by 
aircraft, the facilities used and useful therefor, and the 
services connected therewith (including the transportation 
of mail by an air carrier by other means than aircraft when¬ 
ever such transportation is incidental to the transportation 
of mail by aircraft or is made necessary by conditions of 
emergency arising from aircraft operation), by each holder 
of a certificate authorizing the transportation of mail by 
aircraft, and to make such rates effective from such date 
as it shall determine to be proper; (2) to prescribe the 
method or methods, by aircraft-mile, pound-mile, weight, 
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space, or any combination thereof, or otherwise, for ascer¬ 
taining such rates of compensation for each air carrier or 
class of air carriers; and (3) to publish the same; and the 
rates so fixed and determined shall be paid by the Post¬ 
master General from appropriations for the transporta¬ 
tion of mail by aircraft. 

• •••••• 

(b) In fixing and determining fair and reasonable rates 
of compensation under this section, the Authority, consider¬ 
ing the conditions peculiar to transportation by aircraft 
and to the particular air carrier or class of air carriers, 
may fix different rates for different air carriers or classes 
of air carriers, and different classes of service. In deter¬ 
mining the rate in each case, the Authority shall take into 
consideration, among other factors, the condition that such 
air carriers may hold and operate under certificates 
authorizing the carriage of mail only by providing necessary 
and adequate facilities and service for the transportation 
of mail; such standards respecting the character and qual¬ 
ity of service to be rendered by air carriers as may be 
prescribed by or pursuant to law; and the need of each 
such air carrier for compensation for the transportation 
of mail sufficient to insure the performance of such service, 
and, together with all other revenue of the air carrier, to 
enable such air carrier under honest, economical, and 
efficient management, to maintain and continue the develop¬ 
ment of air transportation to the extent and of the charac¬ 
ter and quality required for the commerce of the United 
States, the Postal Service, and the national defense. 


Sec. 408. (a) It shall be unlawful, unless approved by 
order of the Authority as provided in this section— 

(1) For two or more air carriers, or for any air carrier 

and any other common carrier or any person engaged in ' 
any other phase of aeronautics, to consolidate or merge their 
properties, or any part thereof, into one person for the 1 
ownership, management, or operation of the properties 
theretofore in separate ownerships; j 

(2) For any air carrier, any person controlling an air 
carrier, any other common carrier, or any person engaged j 
in any other phase of aeronautics, to purchase, lease, or j 
contract to operate the properties, or any substantial part ! 
thereof, of any air carrier; 
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(3) For any air carrier or person controlling an air car¬ 
rier to purchase, lease, or contract to operate the properties, 
or any substantial part thereof, of any person engaged in 
any phase of aeronautics otherwise than as an air carrier; 

(4) For any foreign air carrier or person controlling a 
foreign air carrier to acquire control, in any manner whatso¬ 
ever, of any citizen of the United States engaged in any 
phase of aeronautics; 

(5) For any air carrier or person controlling an air 
carrier, any other common carrier, or any person engaged 
in any other phase of aeronautics, to acquire control of any 
air carrier in any manner whatsoever; 

(6) For any air carrier or person controlling an air car¬ 
rier to acquire control, in any manner whatsoever, of any 
person engaged in any phase of aeronautics otherwise than 
as an air carrier; or 

(7) For any person to continue to maintain any relation¬ 
ship established in violation of any of the foregoing sub¬ 
divisions of this subsection. 

• •••••• 


(b) Any person seeking approval of a consolidation, 
merger, purchase, lease, operating contract, or acquisition 
of control, specified in subsection (a) of this section, shall 
present an application to the Authority, and thereupon the 
Authority shall notify the persons involved in the con¬ 
solidation, merger, purchase, lease, operating contract, or 
acquisition of control, and other persons known to have 
a substantial interest in the proceeding, of the time and 
place of a public hearing. Unless, after such hearing, the 
Authority finds that the consolidation, merger, purchase, 
lease, operating contract, or acquisition of control will not 
be consistent with the public interest or that the conditions 
of this section will not be fulfilled, it shall by order, approve 
such consolidation, merger, purchase, lease, operating con¬ 
tract, or acquisition of control, upon such terms and con¬ 
ditions as it shall find to be just and reasonable and with 
such modifications as it may prescribe: * • # 

Sec. 412. (a) Every air carrier shall file with the Au¬ 
thority a true copy, or, if oral, a true and complete memo¬ 
randum, of every contract or agreement (whether en¬ 
forceable by provisions for liquidated damages, penalties, 
bonds, or otherwise) affecting air transportation and in 
force on the effective date of this section or hereafter 
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entered into, or any modification or cancelation thereof, 
between such air carrier and any other air carrier, foreign 
air carrier, or other carrier for pooling or apportioning 
earnings, losses, traffic, service, or equipment, or relating to 
the establishment of transportation rates, fares, charges, or 
classifications, or for preserving and improving safety, 
economy, and efficiency of operation, or for controlling, 
regulating, preventing, or otherwise eliminating destruc- j 
tive, oppressive, or wasteful competition, or for regulating 
stops, schedules, and character of service, or for other 
cooperative working arrangements. 

• ••••«• 

(b) The Authority shall by order disapprove any such ; 
contract or agreement, whether or not previously approved I 
by it, that it finds to be adverse to the public interest, or in I 
violation of this Act, and shall by order approve any such 
contract or agreement, or any modification or cancelation j 
thereof, that it does not find to be adverse to the public 
interest, or in violation of this Act. 


Sec. 416. (b) (1) The Authority, from time to time and i 
to the extent necessary may (except as provided in para¬ 
graph (2) of this subsection) exempt from the requirements j 
of this title or any provision thereof, or any rule, regulation, j 
term, condition, or limitation prescribed thereunder, any 
air carrier or class of air carriers, if it finds that the en¬ 
forcement of this title or such provision, or such rule, 
regulation, term, condition, or limitation is or would be! 
an undue burden on such air carrier or class of air carriers 
by reason of the limited extent of, or unusual circumstances, 
affecting, the operations of such air carrier or class of ; 
air carriers and is not in the public interest. 

Sec. 1006. (e) The findings of facts by the Authority, if j 
supported by substantial evidence, shall be conclusive. No 
objection to an order of the Authority shall be considered by 
the court unless such objection shall have been urged before! 
the Authority or, if it was not so urged, unless there were 
reasonable grounds for failure to do so. 


**» 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia Ciecuit 


No. 9914 


Pan American-Grace Airways, Inc., Petitioner , 

v. 

Civil Aeronautics Board, et al., Respondents. 


BRIEF ON BEHALF OF RESPONDENT 
BRANIFF AIRWAYS, INC. 


JURISDICTIONAL COUNTER-STATEMENT 

The order appealed from is not subject to judicial review 
by this Court or any other court under the decision of the 
Supreme Court of the United States in Chicago & S. Air¬ 
lines v. Waterman S. S. Corp., 333 U. S. 103, 92 L Ed 
(Adv. Op.) 367. i 

COUNTER-STATEMENT OF THE CASE 

Braniff Airways, Inc., is the holder of a certificate of 
public convenience and necessity issued by the Civil Aero¬ 
nautics Board under date of May 17, 1946, and approved 
by the President of the United States on May 22, 1946. # 


# Latin American Service Case , 6 C. A. B. 857. 
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This certificate authorizes Braniff to engage in air trans¬ 
portation with respect to persons, property and mail over 
a route between Houston, Texas, Havana, Cuba, the Canal 
Zone, certain points on the West Coast of South America 
and Rio de Janeiro and Buenos Aires.* Petitioner (here¬ 
inafter sometimes called “Panagra”) as well as its affili¬ 
ated company, Pan American Airways, Inc., which owns 
a 50 per cent interest in Panagra, were active participants 
in the lengthy hearings before the Board and vigorously 
opposed the award to Braniff of any route competitive 
with their own routes in South America. However, neither 
Panagra nor Pan American made any attempt to obtain 
judicial review of the Board’s decision and it became and 
is final and conclusive of the issues in that proceeding. 

About sixteen months after the certificate was issued, 
and long after the time in which Panagra was entitled to 
file a petition for reconsideration of the Board’s order 
granting the certificate, Panagra filed with the Board a 
document which it described as both a petition under Sec¬ 
tion 401(h) and a complaint under Section 1002(a) of the 
Civil Aeronautics Act of 1938, as amended, praying that 
Braniff’s certificate be modified so as to eliminate all au¬ 
thority to operate south of Balboa, Canal Zone, or that 
the entire certificate be suspended for a period of five 
years. Although nominally invoking Section 1002(a), the 
petition contained no allegations that BranifF was doing 
anything in violation of the Act. The petition was in sub¬ 
stance a petition for reconsideration based upon alleged 
changed conditions as to public convenience and necessity, 
namely: (1) BranifF’s proposed operations were different 
from the route described in the certificate; (2) the develop¬ 
ment of new foreign competition eliminated the need for 
two United States carriers operating along the West Coast 
of South America; and (3) Braniff’s actual costs of opera¬ 
tion would be substantially in excess of its original esti- 

* A copy of Braniff’s certificate is set forth in full in the Appendix attached 
to thin Brief. 
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mates. On October 17 1947, Pan American filed a similar 
petition seeking identical relief with respect to Braniff T s j 
operations north of Balboa. The net resnlt of the peti- | 
tions and complaints of Panagra and Pan American, if 
granted by the Board, wonld have been to eliminate all 
authority for Braniff to operate pursuant to the certificate 
granted by the Board with the approval of the President. 

On April 29, 1948, the Board heard oral argument upon 
two issues, namely, (1) whether it was in the public interest 
to order immediate hearing on the aforesaid petitions and 
complaints, and (2) whether the Board had the legal power 
and should at that time dismiss said petitions and com-1 
plaints, or parts thereof, without hearing. (App. 22). On, 
May 3,1948, the Board handed down its decision and order] 
dismissing the petitions and complaints. (App. 24). Ini 
its decision the Board made specific findings with respect 
to each of the issues raised by the petitions. It found:! 
(1) That Braniff’s certificate authorizes limited variations] 
in the route pattern, as is customary in all certificates for 
international service, and that the variations in the route 
pattern complained of by petitioner were authorized by 
the certificate and are not in violation of the Act; (2) that 
the development of additional foreign competition was fully 
anticipated at the time of the decision in the Latin Ameri¬ 
can Service Case; (3) that the increase in costs of opera¬ 
tion, and the consequential need for increase in mail pay; 
with respect to the proposed Braniff service is not unique 
but is, in fact, common with respect to all air transporta¬ 
tion within the past two years and particularly in the in¬ 
ternational field; and (4) that the proposed operation 
through eight foreign countries requires the United States 
Government to obtain operating rights authorizing said 
service, which necessarily consumes time but that prog¬ 
ress has been made in this direction so that operation 
could probably begin “ almost immediately over substan¬ 
tial portions of the route. ,r The Board further found that 
there were no reasonable grounds for investigating the 
complaints under Section 1002(a), that it was not in the 
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public interest to order a hearing on the petitions under 
Section 401(h), and that the Board had power to dismiss 
the petitions and complaints without hearing. 

Thereafter, Braniff inaugurated service over its route 
as far as Lima, Peru, and respondent requests this Court 
to take judicial notice of that fact, if pertinent to this 
proceeding. 

Petitioner’s statement of the case contains inaccuracies, 
which respondent feels it is necessary to point out to the 
Court. 

On Page 6 of its brief petitioner contends that the find¬ 
ings of the Board were based upon representations and 
“factual information” furnished by respondent at the ar¬ 
gument, and concerning which it had no opportunity to 
test its accuracy or completeness. Upon examination of 
the findings of the Board, it will clearly appear that said 
findings are based upon the allegations of Panagra and 
Pan American as set forth in their own petitions, tested 
in the light of the Boards own knowledge of what occurred 
with respect to its original decision in the Latin American 
Service Case and facts growing out of its supervision of 
its orders therein. Such matters were properly considered 
by the Board in connection with a petition addressed to 
its discretion in the granting of a further hearing. 

On Page 3 of its brief petitioner states “The Board’s 
legal power to grant substantial relief under the petition 
has not been questioned.” If this statement means that 
the Board has the power to grant a hearing it is correct; 
if by this statement it is intended to claim that Braniff 
conceded that the Board alone had power to grant the 
relief sought (such as immediate suspension of respond¬ 
ent’s certificate), said statement is incorrect and is con¬ 
trary to a statement made by the attorney for Pan Ameri¬ 
can at the hearing. (App. 63). 

To the extent that the statement made at the bottom of 
page 5 of petitioner’s brief seeks to imply that a Senate 
Subcommittee on its own initiative sought to investigate 
the Braniff route and its need for mail pay, the statement 
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conveys an entirely incorrect impression as to what was 
the cause of and who initiated the Subcommittee’s action. 
The printed record of the hearings before the Subcommit¬ 
tee shows clearly on page 311 as follows: 

“This hearing was called as a result of the receipt 
by the chairman of the subcommittee of two letters, 
one from Pan American-Grace Airways, Inc., and 
the other from Pan American Airways System.” 

! 

From this it is readily apparent that even in the face of a 
legal decision by the Civil Aeronautics Board and the 
President awarding competitive air service in South Amer¬ 
ica, neither Panagra nor Pan American hesitated to resort 
to an appeal to Congress in an effort to frustrate the ex¬ 
press desires of the Board and the President. The printed 
hearings referred to in petitioner’s brief are not a part of 
the record in this case. However, Braniff has no objec¬ 
tion to this Court giving consideration to these hearings 
and will physically submit copies of the hearings to the 
Court for its convenience at the time of the argument of 
this cause. In that way this Court will have before it 
the actual record of what transpired at these hearings 
rather than petitioner’s interpretation thereof. 

j 

SUMMARY OF THE ARGUMENT 

1. Braniff’s certificate was issued to it in the Latin 
American Service Case , with the approval of the Presi¬ 
dent, after long and protracted hearings in which peti¬ 
tioner fully participated. The present complaint and peti¬ 
tion of petitioner is in the nature of a petition for recon¬ 
sideration or rehearing, filed long out of time and allegedly 
based upon changed conditions. Under a recent decision 
of the Supreme Court, certificates with respect to foreign 
transportation which require the approval of the President 
are not subject to judicial review. Preliminary orders and 
proceedings leading up to such Presidential action are 
also not subject to judicial review. The order of the 
Board dismissing Panagra’s petition without a hearing 
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relates to Braniff’s certificate issued with the approval of 
the President, and is therefore not subject to judicial re¬ 
view. 

2. The language of the sections of the Civil Aeronautics 
Act under which Panagra’s petition and complaint was 
filed gives the Board full discretion to dismiss such peti¬ 
tion and complaint without a hearing. The Board’s action 
dismissing the petition and complaint was a proper exer¬ 
cise of administrative discretion. There is no analogy 
between this case and instances where this Court has re¬ 
versed administrative action because of the lack of a 
proper hearing, either before or after said administrative 
action. 

3. Petitioner’s contention in this Court that a hearing 
before the Board on its petition and complaint was manda¬ 
tory under the terms of the statute or that the failure to 
grant such a hearing deprived it of constitutional rights, 
may not be considered because of the failure of petitioner 
to raise such contentions before the Board. 

4. Full oral argument was heard by the Board prior to 
the issuance of its order of dismissal and if a hearing was 
required this constituted a sufficient hearing under the 
Constitution or any applicable statute. 

5. The contention that the Board erred in failing to 
transmit Panagra’s petition to the President and to ob¬ 
tain approval of the dismissal order is not sustained by 
examination of the statute, which embraces only applica¬ 
tions and pleadings in the nature of applications. Never¬ 
theless, petitioner can gain nothing from this contention 
because if Presidential approval were required, the action 
of the Board would be immature and not subject to judicial 
review. 


7 


ARGUMENT 

I 

I. The Controversy Relates to a Certificate Issued Upon the 
Direction of the President of the United States, Which 
Is Not Subject to Judicial Review. j 

It is admitted and beyond dispute that Braniff’s certifi- j 
cate was issued upon the direction and with the approval 
of the President of the United States. If any attempt had j 
been made to set aside the order granting the certificate, j 
it would not have been subject to judicial review by this or j 
any other Court. Furthermore, if Panagra’s petition had j 
been set down for hearing by the Board, and if after the 
hearing Braniff’s certificate had been altered or amended, 
such action could have been taken only with the approval 
of the President and also would not have been subject to 
judicial review. The question then arises whether the in- ; 
terlocntory action of the Board in refusing to exercise the 
discretion given to it by the Act, affecting an order issued 
by the President and in refusing to recommend the modi¬ 
fication of said order, is equally immune from judicial re¬ 
view. Respondent submits that such action is not subject 
to judicial review. However, before discussing the con¬ 
trolling Supreme Court decision on this point, there is one j 
aspect of this case which we would like to make crystal j 
clear. 

Although the document filed by petitioner with the Board j 
was called a petition and complaint, it was, in substance, 
nothing more than a belated petition for reconsideration 
and further hearing to retry the identical issues which the j 
Board and the President had decided in the original Latin 
American Service Case, and which resulted in Braniff’s 
certificate. Petitioner sought to take away or reduce the! 
rights of respondent that had become final as a result of 
that proceeding. The important thing about Panagra’s 
petition which we desire to emphasize at this time is that 
it is a direct attack upon a certificate issued by the Board, 
with the approval of the President, after extended hear¬ 
ings in which petitioner fully participated and in which it 
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availed itself fully of every opportunity to oppose Braniff’s 
proposal. 

In Chicago & S. Airlines v. Waterman S. S. Corp., supra, 
the Supreme Court passed upon the question of judicial 
review of an order growing out of the same Latin Ameri¬ 
can Service Case, and decided that there was an implied 
limitation in the Act, not indicated by the language of 
Section 1006 (a), that orders and acts, subject to the ap¬ 
proval of the President, whether final or not, are not sub¬ 
ject to judicial review. As indicated in the opinion of the 
Circuit Court of Appeals for the Fifth Circuit, 159 F 2d 
828, Waterman Steamship Corporation, an applicant for a 
certificate to operate into Central and South America, 
sought a review of the Boards order granting a certificate 
to Chicago & Southern Airlines, Inc., a rival applicant, 
and denying it to Waterman. Both the Board and Chi¬ 
cago & Southern, as intervenor, moved to dismiss for lack 
of jurisdiction. The Circuit Court of Appeals denied the 
motion to dismiss. It did so by reason of its construction 
of the exact language of Section 1006 (a) which appar¬ 
ently excepted from review only orders with respect to 
foreign air carriers, that is, not citizens or organized 
under the laws of any State of the United States. In 
reaching its decision the Fifth Circuit recognized the con¬ 
trary decision of the Second Circuit in Pan American. 
Airways Co . v. Civil Aeronautics Board, 121 F 2d 810, 
and the fact that the President is charged with peculiar 
responsibilities with respect to our relations with other 
countries and is often possessed of information which may 
not properly be made public or disclosed upon a judicial 
record. The Court also concluded that the President had 
an absolute veto power with respect to any order issued by 
the Board, and that whatever the President did was not 
subject to judicial review, stating (ibid, 830): 

“The court has no power to question or review either 
the approval or disapproval of the President. He does 
not have even to state his reasons. On review under 
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Sec. 1006 the court has only to consider the order of 
the Board and whether it is according to the Act, 
Congress has made the Board its regulatory agent 
touching public convenience and necessity, the fitness^ 
willingness and ability of the applicant for a certificate 
or permit to operate successfully, and other things 
named in the Act; and the Board's action is subject 
to court review to the extent the Act provides and 
permits. It is not final till the Board and the court 
have completed their functions. Thereafter the com¬ 
pleted action must be approved by the President as tq 
citizen air carriers in cases under Sec. 801. As to 
foreign air carriers the court has no function at all, 
and the President's action on the Board's order is 
final and unreviewable." 

| 

Later on in its opinion, the Fifth Circuit recognized certain 
conflicts in the responsibility of the President and the Board 
under its decision and sought to draw the line between the 
functions of the Board and the President, pointing out 
(ibid, 831): | 

“The Aeronautics Board has powers similar to those 
of the Interstate Commerce Commission, and makes 
orders of many kinds affecting air carriers and air 
commerce. The certificates and permits here involved 
are issued or denied on the orders of the Board. The 
President cannot make any order, though under SeC. 
801 he can frustrate some of them. Under that section 
copies of applications and proposed certificates and 
permits are to be transmitted to him before a hearing, 
and decisions are to be submitted to him before pub¬ 
lication. Apparently this is for his information and 
to give him opportunity to look into the matter and 
give the Board any facts he may desire. He is not 
required to do anything until the Board reaches a de¬ 
cision and is ready to make an order, when he may 
approve it or stop it by a disapproval. If he approves, 
it means only that he consents. It does not depriye 
the court of its power to see that the order is other¬ 
wise according to law, except as to foreign air carrier^. 
Because of our view that the President's power to 
disapprove applies as well after as before the court 
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acts we see no chance of a deadlock, no conflict of 
function. The Act clearly defines the function of 
court and President. Each may be expected to respect 
the function of the other.” 

It will thus be seen that the decision of the Fifth Circuit 
left the decision of the President free from judicial review 
but required that the underlying orders of the Board con¬ 
form to the standards set up under the Act. The Supreme 
Court granted certiorari to resolve the conflict between the 
decisions of the Fifth and Second Circuits. 

In discussing the decision of the majority of the Supreme 
Court, as contrasted with the dissenting opinion, it should 
first be pointed out that neither the majority nor the dis¬ 
senters thought that action by the President was subject to 
judicial review. The differences in opinion related en¬ 
tirely to the extent of the immunity. The majority held 
that complete power was vested in the President and that 
the function of the Board is merely advisory or to make a 
recommendation. In this respect the Court overruled the 
opinion of the Fifth Circuit that the authority of the Presi¬ 
dent consisted merely of a negative, veto power. The 
Court said: 

“But when a foreign carrier seeks to engage in 
public carriage over the territory or waters of this 
country, or any carrier seeks the sponsorship of this 
Government to engage in overseas or foreign air trans¬ 
portation, Congress has completely inverted the usual 
administrative process. Instead of acting inde¬ 
pendently of executive control, the agency is then sub¬ 
ordinated to it. Instead of its order serving as a final 
disposition of the application, its force is exhausted 
when it serves as a recommendation to the President. 
Instead of being handed down to the parties as the 
conclusion of the administrative process, it must be 
submitted to the President, before publication even 
can take place. Nor is the President’s control of the 
ultimate decision a mere right of veto. It is not alone 
issuance of such authorizations that are subject to his 
approval, but denial transfer, amendment, cancellation 
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or suspension, as well. And likewise subject to his 
approval are the terms, conditions and limitations of 
the order. 49 USCA § 601, 10A FCA title 49, § 601. 
Thus, Presidential control is not limited to a negative 
hut is a positive and detailed control over the Board’s 
decisions, unparalleled in the history of American 
administrative bodies.” 

The Court further pointed out that the President both as 
Commander-in-Chief and as the responsible authority in 
the handling of our foreign affairs, necessarily had avail¬ 
able intelligence and information that should properly be 
held secret, and that the decisions that he might reach with 
respect to foreign policy were political, not judicial. There¬ 
fore, the Court concluded that the problems were “delicate, 
complex and involved large elements of prophecy.” Such 
decisions the courts have neither the aptitude nor the 
facilities to review. j 

In commenting upon the construction by the Fifth Circuit 
that would have permitted judicial review between the 
action by the Board and that of the President, the Court 
pointed out that there would be not only great practical 
disadvantages but also a legal incongruity in that “until 
the President acts there is no final administrative deter¬ 
mination to review.” Later the opinion repeated this 
statement in even more emphatic language: 

“The dilemma faced by those who demand judicial 
review of the Board’s order is that, before Presidential 
approval, it is not a final determination even of the 
Board’s ultimate action, and after Presidential ap¬ 
proval, the whole order, both in what is approved with¬ 
out change, as well as in amendments which he directs, 
derives its vitality from the exercise of unreview;able 
Presidential discretion.” 

Since final authority rests in the President and the 
action of the Board is nothing more than a recommendation, 
the effect of judicial review of such administrative action 
would be as the Court said, “to render an advisory opinion 
in its most obnoxious form.” The Court referred to many 
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decisions in which it has refused to act as the adviser of 
the executive branch. 

The final conclusion of the Supreme Court is stated in 
the following language: 

“We conclude that orders of the Board as to cer¬ 
tificate for overseas or foreign air transportation are 
not mature and are therefore not susceptible to judicial 
review at any time before they are finalized by Presi¬ 
dential approval. After such approval has been given, 
the final orders embody Presidential discretion as to 
political matters beyond the competence of the courts 
to adjudicate.” 

It will be noted that orders with respect to foreign air 
transportation are free from judicial review both prior to 
and after they have the approval of the President. 

The dissenting opinion is based upon the theory that the 
approval of the President ‘ ‘ supplements rather than super¬ 
sedes Board action.’’ In short the dissenters suggest that 
it was necessary for Presidential approval to be based upon 
a valid Board order. The four dissenting judges recog¬ 
nized the sweeping character of the decision as removing 
from judicial review every act of the Board with respect 
to foreign air transportation. They said: 

“The importance of the problem is evidenced by the 
character of cases controlled by this decision. The 
present ruling is not limited to cases granting or deny¬ 
ing certificates for air transportation to and from 
foreign countries. * * * The Board can act in a 

lawless way. # * *” 

The dissenters further pointed to the fact that the Wat¬ 
erman Steamship Corporation had charged that there was 
no substantial evidence that Chicago & Southern was fit, 
willing and able to perform its obligations and that in its 
petition to reopen the ease it showed that there had been 
a change of conditions. The charge with respect to change 
in conditions is similar to that claimed by petitioner herein. 
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The limitless exemption from judicial review, resulting from 
this decision, is pointed out in the dissenting opinion, thus: 

“I do not know whether there is merit in those con¬ 
tentions. But no matter how substantial and import¬ 
ant the question, they are now beyond judicial review. 
Today a litigant tenders questions concerning the arbi¬ 
trary character of the Board’s ruling. Tomorrow 
those questions may relate to the right to notice, ade¬ 
quacy of hearings, or the lack of procedural due process 
of law. But no matter how extreme the action of the 
Board, the courts are powerless to correct it under 
today’s decision. Thus the purpose of Congress is 
frustrated.” | 

j 

The only difference of substance between Panagra’s 
petition and that of Waterman is that Panagra’s petition 
was filed much later and out-of-time under the Boards 
rules. Both petitions charge change of conditions. The 
fact that Panagra claims that its petition was filed under 
some specific section of the Act gives to its petition no 
greater sanctity than any other petition seeking to modify 
previous Presidential action. 

It is submitted that this Petition for Review should he 
dismissed for lack of jurisdiction, with respect to the ord^r 
complained of. 

n. Section 401(h) as to Modification of Certificates Issued 
by the Board, Vests In It Complete Discretionary 
Power. 

The document filed by Panagra purported to be a com¬ 
plaint under Section 1002(a) and a petition under Section 
401(h) of the Act. Section 1002(a) is a penal provision 
dealing with violations of the Act. The complaint makes 
no reference to any acts of this respondent that would 
constitute such violations and petitioner, neither in its 
argument before the Board nor in its brief filed in this 
Court, has contended that such violations have occurred. 
Whatever claim petitioner may have originally made under 
Section 1002(a) has been abandoned or waived by its failure 
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to support it. In addition, this section specifically grants 
the Board authority to dismiss such complaints without 
hearing, providing as follows: “Whenever the Authority 
is of the opinion that any complaint does not state facts 
which warrant an investigation or action on its part, it may 
dismiss such complaint without hearing.” 

Petitioner also seeks relief under Section 401(h). That 
section provides in part, as follows: 

“(h) The Authority, upon petition or complaint or 
upon its own initiative, after notice and hearing, may 
alter, amend, modify, or suspend any such certificate, 
in whole or in part, if the public convenience and 
necessity so require, * * * 

With respect to this section several things are to be noted. 
Action can he taken only, ‘ ‘ after notice and hearing. ’ ’ Such 
action must be based upon public convenience and necessity 
and findings accordingly. Action may be initiated appar¬ 
ently by three classes of persons, by the petition of the 
holder of the certificate, by a complaint of a third person 
and on the Board’s own motion. 

The practice has developed of carriers filing what are in 
effect applications for extension of existing routes, not as 
new applications under Sections 401(a), (b) and (c) but 
as petitions for amendment of existing certificates under 
Section 401(h). Such petitions have been treated as if 
they were in fact applications and have been assigned for 
hearing in due course. The Board has previously ex¬ 
plained this practice to the courts in Grace & Co. v. Civil 
Aeronautics Board, 154 F. 2d 271. Footnote 4 of the Court’s 
decision in that case is as follows: “The Board tells us 
that in other cases it has treated consents by carriers, filed 
in § 401 (h) proceedings as voluntary petitions for exten¬ 
sions under § 401(d). We think that a correct conclusion.” 
The filing by a carrier of an adversary petition or com¬ 
plaint under Section 401(h) has been of very recent origin. 
In the Caribbean Area Case, C. A. B. Serial E-1981, Docket 
No. 2246, decided July 20, 1948, and referred to in peti- 
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tioner’s brief, Caribbean Atlantic Airlines filed a petition j 
under Section 401(h) seeking to amend the certificate of 
Pan American Airways. The Board overruled a motion to 
dismiss filed by Pan American and assigned the petition 
for hearing along with certain other applications involving 
new service in the same area. The Board granted part of 
the relief sought by Caribbean Atlantic in its petition. 
Also, in Docket No. 2676, the City of New Orleans filed a j 
petition and complaint under Section 401(h) requesting that 
the Board amend or modify the certificates of certain j 
carriers so as to provide New Orleans with more adequate j 
service. The Board exercised its discretion and dismissed j 
the complaint without hearing. (C. A. B. Order, Serial j 
Number E-244, adopted Jan. 17, 1947). In each case the j 
Board has regarded the action to be taken by it with 
respect to a petition and complaint filed under Section 
• 401(h) as resting in its sound judgment and discretion, j 
We believe that such construction is correct and warranted j 
by other provisions of the Act. 

This construction is fortified by contrasting the language 
used in Section 401(b) with that in other provisions of the 
Act. Section 401(c) concerning applications for certifi-; 
cates, provides that said applications “shall be set for 
public hearings.” Similarly, Section 402(e), with respect 
to permits to foreign air carriers, requires that the appli¬ 
cations “shall be set for public hearing.” Likewise, in 
other sections of the Act where a hearing is required, the 
language is clear and unmistakable; such as Section 401 (n), 
where the Postmaster General certifies as to the need for 
additional mail service; Section 406, in connection with 
the determination of air mail pay; and Section 408(b) ip. 
connection with consolidations and mergers. In other 
words, under the application provisions of the act, a hear¬ 
ing is definitely required. 

On the other hand, Section 401(h) is not an application 
provision. It is a provision under which a certificate 
previously granted may be altered or changed. If a person 
seeking the amendment is the holder of the certificate, 
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that person has the alternative of filing nnder 401(h) or 
401(d), nnder which latter provision a hearing is assured. 
But a different situation exists in connection with an 
adversary petition or complaint under 401(h), where the 
petitioner seeks to take away existing rights of the holder 
of the certificate. It is left entirely to the discretion of the 
Board whether the facts set forth in the petition warrant 
a hearing. The Board has knowledge of the facts under 
which it originally acted and it alone is in a position to 
determine whether the new facts alleged in the petition 
are sufficient to warrant the taking of additional evidence 
and a retrial of the cause. This statutory grant of author¬ 
ity has the effect of leaving the Board always free to 
consider new information concerning the public conven¬ 
ience and necessity and public welfare, but certainly does 
not require it to keep its proceedings and orders open and 
available at any time to any person who desires to file a 
petition. It has the power to keep a case closed as well as 
the power to reopen it, even if the petition is filed under 
Section 401(h). 

Any other construction would result in administrative 
chaos. Before the recipient of a certificate can proceed 
in preparation for the development and operation of a 
newly awarded route, he must have some assurance that 
the right to the certificate is final and absolute. However, 
this assurance can never be provided if Section 401(h) is 
construed as giving any adversary the right to file a peti¬ 
tion and obtain a further hearing upon the claim of new 
or changed conditions. A certificate would be subject to 
attack at any time by any person, the statute placing no 
limitation upon the persons entitled to file petitions and 
complaints under Section 401(h). Proceedings before the 
Board would never be terminated. Should the Board award 
a certificate to carrier “A” over the opposition of carrier 
“B” whose routes the new certificate would parallel, carrier 
“B” could immediately file a petition with the Board 
under Section 401(h) to restore the status quo ante. Under 
Panagra’s theory of Section 401(h) carrier “B ,T would 
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have an automatic right to a hearing on its petition. Under 
any such interpretation of Section 401(h) the number of 
petitions and complaints would be endless and beyond the 
capacity of the Board to hear and determine, if hearings 
were required. The administrative burden would be be¬ 
yond the achievement of the Board, and any attempt to 
meet the problem would inevitably cause a great increase 
in its present staff. For these administrative reasons and 
because of the language of the statute, there is no legal 
or practical basis for the claim of petitioner that the 
Board lacked authority to dismiss its petition under Sec¬ 
tion 401(h) without a hearing. 


(a) Atchison Topeka & Santa Fe Ry. Co. v. United States, 

distinguished. 


At page 33 of its brief, petitioner takes a rather anomal¬ 
ous position. It contends first “that Panagra is not seeking 
a reconsideration of the action of the Board in grantihg 
Braniff its certificate.” Its position is stated to be thatjit 
“has duly invoked the remedial powers of the Board in a 
new proceeding” because of new facts. In support of its 
position, it cites Atchison Topeka <& Santa Fe Ry . Co. v. 
United States, 284 U. S. 248, 76 L ed 273. 

Although Panagra denies that it is seeking reconsidera¬ 
tion and rehearing of the action of the Board in granting 
Braniff its certificate, it is clear that that is exactly what 
it is seeking. Like in that famous case in which Baron 
Parke refused to believe the complaining witness because 
“Forsooth the lady doth protest too much,” Panagra’s 
denials constitute an affirmation of its real intent. Further¬ 


more, the only case that is cited by Panagra involves a 
situation in which it is conceded that rehearing was sought. 


In Atchison Topeka & Santa Fe Ry. Co. v. United States, 


supra, the Interstate Commerce Commission had substan¬ 
tially reduced the rates on grain in the western district. 
The hearings had been closed in September 1928, and the 
petition for rehearing was denied in February 1931. Be- 
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tween these two dates there had occurred the high tide of 
the boom and the beginning of the depression. The Su¬ 
preme Court held that the denial of the petition for re¬ 
hearing was arbitrary and constituted reversible error. 
In its opinion, the Court, speaking through Mr. Justice 
Hughes, said (ibid p. 260): 

“There can be no question as to the change in 
conditions upon which new hearing was asked. Of 
that change we may take judicial notice. It is the 
outstanding contemporary fact, dominating thought 
and action throughout the country. 

• •**##• 

“It is plain that a record which was closed in 
September, 1928—relating to rates on a major de¬ 
scription of the traffic of the carriers in a vast terri¬ 
tory—cannot be regarded as representative of the 
conditions existing in 1931. That record pertains to 
a different economic era and furnishes no adequate 
criterion of present requirements.” 

There is one point of analogy between that case and 
Panagra’s petition. Both sought upon the ground of 
alleged changed conditions a rehearing of a case heard 
and decided many months before. But in the Santa Fe 
Case, the order by its terms had not yet become effective 
and. would have resulted in a very great reduction in the 
revenue of the carriers. Here, the order has become final 
and absolute. 

It is an interesting commentary that petitioner relies 
as its authority upon the only case in which the Supreme 
Court has ever overturned an administrative tribunal in 
denying a petition for reconsideration or rehearing based 
upon a claim of changed conditions. That case rests upon 
the special circumstances of the drastic economic depres¬ 
sion and the loss of revenues to the carriers that would 
have resulted from the Commission’s order. It is the 
only case in which the Supreme Court has found that 
action of an administrative body in refusing to give a party 
a second try at the issues was arbitrary and an abuse of 
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discretion. No similar circumstances and conditions bre 
present here; nor had they occurred, according to peti¬ 
tioner’s own allegations, at the time the Braniff certificate 
became effective in May 1946. i 

The general view of the Supreme Court with respect 
to petitions for rehearing and reconsideration based upon 
changed condition! is set forth in its more recent opinion 
in Interstate Commerce Commission v. Jersey City, 322 
U. S. 503, 514, 88 L ed 1420, 1428. There the action! to 
set aside the order of the Commission was brought by the 
Price Administrator who contended that the Commission 
had not given full consideration to certain statutes admin¬ 
istered by him and also to changed circumstances and con¬ 
ditions. Reliance was placed upon the Santa Fe Case, 
above cited. The Supreme Court pointed out the unusual 
circumstances upon which that decision was based and 
prefaced its conclusion with the following comment: “Only 
once in the history of administrative law has this Court 
reversed a Commission for refusing to grant a rehearing 
on the contention that the record was ‘stale’.” 

With respect to the known practice of litigants to at¬ 
tempt to delay the finality of administrative orders by 
petitions for reconsideration, rehearing and the like, the 
Court speaking through Mr. Justice Jackson used language 
that is equally applicable here and to many other instances 
of claims of disappointed litigants: 

“The Price Administrator’s contention is that this 
record is ‘stale’ and that a fresh record is important. 
One of the grounds of resistance to administrative 
orders throughout federal experience with the admin¬ 
istrative process has been the claims of private litigants 
to he entitled to rehearings to bring the record Up to 
date and meanwhile to stall the enforcement of the 
administrative order. Administrative consideration 
of evidence—particularly where the evidence is taken 
by an examiner, his report submitted to the parties, 
and a hearing held on their exceptions to it—always 
creates a gap between the time the record is closed 
and the time the administrative decision is promul- 
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gated. This is especially true if the issues are diffi¬ 
cult, the evidence intricate, and the consideration of 
the case deliberate and careful. If upon the coming 
down of the order litigants might demand rehearings 
as a matter of law because some new circumstance has 
arisen, some new trend has been observed, or some 
new fact discovered, there would be little hope that 
the administrative process could ever be consummated 
in an order that would not be subject to reopening. 
It has been almost a rule of necessity that rehearings 
were not matters of right, but were pleas to discretion. 
And likewise it has been considered that the discretion 
to be invoked was that of the body making the order, 
and not that of a reviewing body.’’ 

Somewhere along the course of administrative action, 
its decision and order must become final so far as the 
rights of the litigants are concerned. That occurred in 
this case when the Board issued its certificate to Braniff 
in May 1946 with the approval of the President. All sub¬ 
sequent action and attempted action w’ere addressed to the 
Board’s discretion and were not based upon actual rights 
of the litigants. That is particularly true in this case 
when the petition was filed many months after the cer¬ 
tificate was issued. The doctrine of the Sana Fe Case has 
no analogy to this proceeding, except that in both instances 
the parties were seeking a rehearing of what had been 
previously decided. 

(b) The action of the board was a proper exercise of its 

administrative discretion. 

The Board has given full and careful consideration to 
each of the claims presented by petitioner. It granted to 
petitioner the right of oral argument, which, in our opinion, 
was not required by any statute or by the Constitution. 
Furthermore, the Board has adopted a decision fully dis¬ 
cussing and disposing of each of the claims presented by 
petitioner. It is unnecessary to discuss those claims in 
detail here. It is sufficient to point out that there was a 
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substantial basis for the Board’s action, and under the 
doctrine of administrative finality, particularly as set forth 
in Section 1006(e), there is no basis for this Court to review 
the decision of the Board or to substitute its judgment for 
that of the Board. 

In passing upon this effort of petitioner to obtain a 
second hearing with respect to Braniff’s certificate, the 
Board was not, as petitioner seems to contend, restricted 
to the information disclosed by the petition alone. Cer¬ 
tainly the Board was entitled to consider the record in the 
Latin American Service Case, the basis of its action therein, 
its conferences with the President concerning the revision 
of that decision, the steps it has taken in cooperation with 
Braniff and other carriers to bring its orders into fruition 
and any other matter which it regarded as proper or helpftil 
in reaching its decision. There is no real record in such 
a matter and its action is that of a supervising administra¬ 
tive agency, informed by experience, reaching its best 
judgment under the circumstances. 

By analogy, this proceeding is like a motion for a new 
trial. There is no appeal from an order granting or deny¬ 
ing a new trial, and the reasons upon which the court action 
is based are likewise not reviewable. 

The administrative discretion of the Board was properly 
exercised in this case. It gave full consideration to all pf 
petitioner’s contentions. In fact, there is nothing in peti¬ 
tioner’s brief that amounts to a claim of arbirary abuse of 
discretion on the part of the Board. The proper exercise 
of administrative discretion by the Board in this case is 
not subject to review here. 

(c) WJR, the Goodwill Station, Inc. v. Federal Communi¬ 
cations Commission, Distinguished. 

At numerous places in petitioner’s brief it apparently 
seeks to bring itself within the doctrine of WJR, The Goo A 
will Station, Inc. v. Federal Communications Commission, 

—, U. S. App. D. C.-Docket No. 9464, decided October 

7,1948. There is no analogy between the present case and 
that ease. 


I 

! 
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Petitioner in the WJR Case claimed to have been seri¬ 
ously injured and it never had a hearing of any kind. The 
original action of the Federal Communications Commission 
granting the permit which threatened injury to WJR was 
without a hearing . Likewise, appellant’s petition for re¬ 
consideration of its action was denied without a hearing. 
Therefore, appellant never had a hearing on its claims at 
any time. In the present case Panagra had a full and 
fair hearing on a comprehensive record, prior to the de¬ 
cision of the Board granting the certificate, with the ap¬ 
proval of the President of the United States. That hear¬ 
ing satisfied all obligation of the statute and due process 
of law. It exhausted Panagra’s rights as a matter of law, 
as intervenor and protestant. All further action by 
Panagra by way of reconsideration, suspension or delay 
constituted appeals to the discretion of the Commission 
as previously discussed. Neither Panagra nor any other 
party in interest had a right to two hearings. 

There is much discussion in this Court’s decision in the 
WJR Case that has no application and is not relevant under 
the circumstances of this case. The summary of the 
Court’s opinion, as expressed in its concluding paragraph, 
shows beyond doubt that the action of the Court was based 
upon the fact that the appellant there had a claim of injury 
and was never accorded a hearing either before or after 
the decision of the Commission granting the permit. The 
difference between these cases is therein shown beyond 
doubt by the concluding paragraph, which reads as follows: 

“The decision of the Commission of August 22, 
1946, granting without hearing the application of the 
Coastal Plains Broadcasting Company, Inc., for a 
construction permit to erect a new standard broadcast 
station and the decision and order of the Commission 
of December 17, 1946, denying without hearing the 
appellant’s petition for reconsideration of the Com¬ 
mission’s decision of August 22, 1946, are reversed 
and the case is remanded for further proceedings in 
accordance with this opinion.” 


23 


j 
j 
j 

j 

A subsequent decision of this Court, Philadelphia Com- 

pany v. Securities <& Exchange Commission, - U. S. 

App. D. C.-, Docket No. 9513, decided October 28, 1948, 

rests upon the same principle, although the circumstances 
were somewhat different. There, the Securities & Exchange 
Commission revoked an exemption, through modification 
of its general rules, which had application only to a single 
group of companies. There was no full and fair hearing 
adjudicating the rights of these companies. The only 
proceeding in the nature of a hearing consisted of protests 
and objections to the proposed change in the rule. This 
Court found that the Commission had adjudicated the 
merits of petitioner’s case by the quasi-legislative act of 
changing its rules, applicable only to these companies, and 
this indirect method of adjudication deprived petitioner of 
the full and fair hearing to which it was entitled under 
the law. j 

Both of these cases hold that every interested party, 
before it can be deprived of substantial rights, must have 
its day in Court, but neither case holds that a petitioner 
is entitled to two hearings in the same controversy. The 
right to a hearing is exhausted by the original hearing and 
decision thereon. Petitioner has no right to a second 
hearing, under the doctrine of these cases or under the 
statute. I 

In summary, petitioner had a full and fair hearing before 
Braniff’s certificate was granted. Its subsequent petition 
under Section 401(h) was addressed to the discretion of tiie 
Board which did not entitle it to a hearing as a matter of 
right. The Board properly exercised its discretion in dis¬ 
missing the petition without a hearing. 
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m. Petitioner, Having Failed to Contend Before the Board 
That a Hearing is Mandatory Under Section 401(h) 
or That the Absence of a Hearing Deprives It of Its 
Constitutional Bights, Is Barred From Raising Such 
Objection in this Court. 

Petitioner’s contentions before this Court that a hearing 
is mandatory under Section 401(h) or as a matter of Con¬ 
stitutional right, go far beyond its contentions before the 
Board. Under established practice and under the specific 
provision of Section 1006(e), petitioner is not entitled to 
make an objection before this Court that was not presented 
to the Board. That section reads as follows: 

“(e) The findings of facts by the Authority, if sup¬ 
ported by substantial evidence, shall be conclusive. 
No objection to an order of the Authority shall be 
considered by the court unless such objection shall 
have been urged before the Authority or, if it was not 
so urged, unless there were reasonable grounds for 
failure to do so.” 

The position of petitioner at the hearing before the 
Board is reflected by the following excerpts from the argu¬ 
ment of counsel: 

“In the third place, we say that it is in the public 
interest to hold a hearing because of the substantial 
questions of policy and law which are involved here, 
and in the sound discretion of the Board, in the admin¬ 
istration of this statute, a hearing is highly desirable” 
(App. 32). (Italics supplied.) 

Later on, at the time of counsel’s rebuttal argument, 
Chairman O’Connell of the Board made this statement to 
counsel for Panagra (App. 117): 

“• * * And as I understood it, it is within the 
discretion of this Board to decide—I believe that to be 
the law in this situation—within its honest discretion 
whether to set this mater down for a public hearing. 
I believe we have the legal right to determine that we 
will not set it down for a public hearing • * ” 
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Counsel for Panagra failed to contradict this statement 
of the law, and by silence, acquiesced in the Chairman 
construction. 

It must he remembered that one of the issues specifically 
raised by the Board in its order setting Panagra T s petition 
down for oral argument was whether the Board had the 
legal power to dismiss this petition without hearing. Pel 
titioner’s argument was addressed solely to the discretion 
of the Board, and petitioner never took the position that 
a hearing was mandatory under the statute or the Consti¬ 
tution. Having failed to take such a contention before the 
Board, petitioner is now barred from raising such an objecr 
tion in this Court. 

i 

l 

_ I 

IV. The Oral Argument Held by the Board Constituted a 
Sufficient Hearing Under the Constitution or Any Ap¬ 
plicable Statute. 

The principal point decided in WJR, The Goodwill Sta¬ 
tion, Inc. v. Federal Communications Commission, supra, 
was that the petitioner in that case was entitled to a hear¬ 
ing, as on demurrer, on the legal question whether the facts 
stated in its petition entitled it to relief. That was the 
point upon which there was difference of opinion in this 
Court. The majority held that petitioner had a right to a 
hearing on the question of law thus raised, wherein the 
facts alleged in the petition would for the purpose of the 
hearing be taken as correct. The minority were of the 
opinion that where the petition raised no substantial ques¬ 
tion, it might be dismissed without a hearing on the question 
of its sufficiency. 

In the present instance there was a full and complete 
argument before the Board. One of the questions set down 
for argument was whether the Board had the legal power 
to dismiss the petitions and complaints without a hearing, 
and also whether it should do so, and further whether the 
public interest required an immediate hearing. This state¬ 
ment of issues exhausted the questions of law, policy and 


discretion raised by the petitions and complaints. In short, 
the argument before the Board was a complete and full 
hearing as to the legal sufficiency of the petitions and com¬ 
plaints and the immediate action to be taken thereon (ex¬ 
cluding only the request for immediate suspension and 
revocation of Braniff’s certificate, which were clearly be¬ 
yond the Board’s power). The Board did not exclude 
any arguments made or tendered by the parties. In certain 
respects, the argument may be regarded as going beyond 
the issues framed, but the very fact of leniency of the Board 
in allowing full argument, demonstrates the completeness 
of the hearing. The effect of the Board’s decision is that 
even if petitioner proved every fact alleged in its petition, 
it would not be entitled to the ultimate relief sought, of 
suspension or substantial modification of Braniff’s cer¬ 
tificate. 

Although we believe that the doctrine of WJR, The Good¬ 
will Station, Inc. v. Federal Commun,ications Commission, 
has no application to this case, for reasons that have been 
previously set forth, nevertheless, the hearing that was 
accorded petitioner was amply sufficient to satisfy the re¬ 
quirements of that decision. 

V. The Board Was Not Required by Section 801 to Trans¬ 
mit the Petition and Its Decision Thereon to the Presi¬ 
dent, and If So Required, the Order Under Attack Is 
Immature, and Not Subject to Review. 

The final point made by petitioner is that the Board erred 
in failing to transmit Panagra’s petition to the President 
and to obtain Presidential approval of the order of dis¬ 
missal. This contention is based upon Section 801 of the 
Act. The first alleged error is the failure to transmit the 
petition to the President. The language of the statute is 
as follows: “Copies of all applications in respect to such 
certificates and permits shall be transmitted to the Presi¬ 
dent by the Authority before hearing thereon, and all de¬ 
cisions thereon by the Authority shall be submitted to the 


President before publication thereof / 7 The language of 
the statute is specifically limited to applications. Peti* 
tioner apparently contends that the word “applications” 
embraces complaints filed under Section 1002(a) and peti¬ 
tions filed by third parties under Section 401(h). There is 
nothing in the statute that warrants such an interpretation- 
The word “application” as used throughout Sections 40!jL 
and 402 clearly relates to a request made by a party seeking 
a certificate or permit for itself. Petitions filed by third 
parties seeking to amend, modify or suspend another 
party’s certificate under Section 401(h) are not “applica¬ 
tions” within the meaning of Section 801. Complaints 
filed under Section 1002 are as the name implies allegations 
of violations of law, made by third parties. There is 
nothing in the statute which would warrant the conclusion 
that the President is to be burdened by the submission to 
him of all such documents. His approval is required only 
in connection with “applications” concerning which he 
is to be apprised as to their contents in advance. 

The Board receives many documents that do not fall 
into the limited category of “applications” to be sent to 
the President. In addition to petitions, motions, com¬ 
plaints, there is the question of exhibits, oral testimony, 
briefs and vast amounts of other data. If the word “appli¬ 
cations” is to be extended, it would be more consistent with 
the objects and purposes of the Act that the entire record 
with respect to said applications be submitted to the Presi¬ 
dent, including the briefs of all the parties, because such 
documents amplify, explain and present a basis for the 
ultimate Presidential approval or disapproval. The 
statute, however, limits the documents to “applications” 
and there is no rational basis for including within that 
term any document other than actual application which may 
lead to action within the province of Presidential approval 
or disapproval. 

The remaining portion of Section 801 requiring approval 
of the President relates to action concerning certificates 
or permits. It is true that Panagra’s petition, if it had 
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been assigned for hearing, might have resulted in such 
action. Undoubtedly, under the practice adopted by the 
Board in such an event it would have been transmitted to 
the President “before hearing thereon”, and therefore 
the procedure would have fully conformed to the statutory 
requirements. But if the pleading never results in a 
hearing and therefore can never result in one of the acts 
requiring Presidential approval, there is no need to trans¬ 
mit said document to the President. 

For the foregoing reasons, it is respectfully submitted 
that there was no necessity to transmit Panagra’s petition 
and complaint to the President, and since it did not result 
in any action affecting Braniff’s certificate, there was no 
requirement that the action of the Board dismissing the 
petition and complaint have Presidential approval. These 
were merely steps along the line that never matured into 
a proceeding requiring transmission to the President for 
his approval. 

Petitioner’s contention in this proceeding as to the need 
of Presidential approval is in reality a confession of weak¬ 
ness of its own case. If petitioner has any standing in 
this Court, it must be on the basis that the order complained 
of was separate and apart from Presidential action and 
had separate status to that effect. If the order of the 
Board dismissing the petition required Presidential ap¬ 
proval, then in the absence of such approval it had not 
matured into final action and was merely an interlocutory 
order not subject to judicial review. On the other hand, 
if Presidential approval were obtained, under the decision 
of the Supreme Court in Chicago & S. Airlines, Inc. v. Wat¬ 
erman Steamship Corp., supra, the order would not be 
subject to judicial review. As pointed out in the opinion 
of Mr. Justice Jackson in that case, this is a dilemma from 
which petitioner cannot escape. 
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CONCLUSION 

It is conceded that Braniff’s certificate was issued to it 
after a full hearing in which Panagra fully participated. 
That hearing satisfied all the requirements of the statute 
or the Constitution with respect to a hearing. Subsequent 
action by Panagra in seeking a retrial of the issues was 
necessarily addressed to the discretion of the Board. In 
refusing to grant said further hearing, the Board acted 
properly within the field of its administrative discretion. 
There is no analogy between this case and recent decisions 
of this Court in which it was found that petitioner did not 
have a hearing either before or after the administrative 
action complained of. 

It is respectfully submitted: (1) that the petition should 
be dismissed because it relates to a certificate issued with 
the approval of the President, and which is not subject to 
judicial review; or (2) that the order of the Board should 
be affirmed because the action of the Board dismissing 
Panagra’s petition without hearing but after oral argument, 

constituted a proper exercise of administrative discretion. 

i 

Respectfully submitted, 

j 

Roger J. Whiteford, 
Hubert A. Schneider, 
Philip S. Peyser, 

815 15th Street, N. W., 
Washington 5, D. C. 
Attorneys for Respondent, 
Braniff Airways, Inc. 

i 

Whiteford, Hart, Carmody & Wilson j 

Of Counsel. 


December 16, 1948. 
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APPENDIX 


UNITED STATES OF AMERICA 
Civil Aeronautics Board 
Washington, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND 

NECESSITY 


BRANIFF AIRWAYS, INC. 

is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Civil Aeronautics 
Act of 1938, as amended, and the orders, rules, and regula¬ 
tions issued thereunder, to engage in air transportation 
with respect to persons, property, and mail as follows: 

Between the terminal point Houston, Texas, the in¬ 
termediate points Havana, Cuba, Balboa, Canal Zone, 
Bogota, Colombia, Quito and Guayaquil, Ecuador, 
Lima, Peru, La Paz, Bolivia, and Ascuncion, Paraguay, 
and (a) beyond Ascuncion, Paraguay, the intermediate 
point Sao Paulo; Brazil and the terminal point Rio de 
Janeiro, Brazil, and (b) beyond Ascuncion, Paraguay, 
the terminal point Buenos Aires, Argentina. 

'The holder shall render service to and from each of the 
points named herein, except as temporary suspensions of 
service may be authorized by the Board, and may begin 
or terminate, or begin and terminate, trips at points short 
of terminal points. Upon compliance with such procedure 
relating thereto as may be prescribed by the Board, the 
holder may, in addition to the service herein expressly pre¬ 
scribed, regularly serve a point named herein through any 
airport convenient thereto, and may render scheduled non¬ 
stop service between any two points not consecutively named 
herein, between which such service is authorized hereby. 
Upon compliance with such procedure as may be prescribed 
by the Board, the holder may, when required to do so by any 
foreign country, service to which is authorized hereby, serve 
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such country regularly through a terminal or terminals 
within such country other than the terminal or terminals 
named herein, or serve regularly a point or points in such 
foreign country in addition to those named herein. 

The exercise of the privileges granted by this certificate 
shall be subject (1) to the condition that flights serving the: 
intermediate point Havana, Cuba, shall originate at Hous¬ 
ton or a point in the United States and terminate at a point 
in South America, or originate at a point in South America 
and terminate at Houston or a point in the United States, 
and (2) to such reasonable terms, conditions, and limitations 
required by the public interest as may from time to time 
be prescribed by the Board. j 

This certificate shall be effective from the date of its 
approval by the President of the United States. 

i 

In Witness Whereof, the Civil Aeronautics Board has 
caused this certificate to be executed by its Chairman and 
the seal of the Board to be affixed hereto, attested by the 
Secretary of the Board, on this 17th day of May, 1946. 


(seal) 

ATTEST: 

/s/ Feed A. Toombs, 
Secretary. 

The White House 
APPROVED: 

/s/ Habby S. Tbuman. 
May 22, 1946. 


/s/ L. Welch Pogue, 

Chairman. 
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and Braniff Airways, Inc., Respondents. 


Petition for Review of an Order of the 
Civil Aeronautics Board. 


REPLY BRIEF FOR PETITIONER. 


Facts. 

Respondents include in their counterstatements of the 
case allegations of fact bearing on the Latin American Air 
Service proceeding before the Board which was concluded 
in 1946 and subsequent relations between Panagra and 
Braniff in South America. We believe that these state¬ 
ments require no reply inasmuch as they concern facts not 
of record or not relevant to this appeal. As to the signifi- 
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cant facts, it is not disputed that the Board dismissed 
Panagra’s petition without hearing and without prior sub¬ 
mission to the President, nor is it disputed that Panagra’s 
petition to the Board duly invoked its remedial powers 
under Section 401(h) of the Civil Aeronautics Act. The 
fundamental issues of statutory construction presented by 
Panagra’s petition herein are thus clearly posed. 

The Requirements of Section 401(h) of the Act. 

Respondents do not contend that Panagra’s petition was 
frivolous or failed to state facts which would have justified 
relief. The question as to the appropriate disposition of 
a petition not sufficient on its face to invoke the jurisdic¬ 
tion of the Board which caused this court to divide in 
WJR, The Goodwill Stations, Inc. v. Federal Communica¬ 
tions Commission , No. 9464, App. D. C., Oct. 7, 1948, is 
not present in this case. In view of the serious nature of 
the questions raised by Panagra’s petition, such a position 
on the part of respondents would, of course, have been 
untenable. 

The issue squarely raised by the briefs in this case is 
whether Section 401(h) of the Civil Aeronautics Act re¬ 
quires the Board to hold a hearing before taking action 
on a substantial petition duly invoking its remedial powers 
thereunder. Section 401(h) itself is silent on the point. 
A plain question of statutory construction is involved. We 
respectfully refer the court to pages 25-33 of our brief, 
wherein we show that the only reasonable interpretation 
of Section 401(h) leads to the conclusion that it was the 
intent of Congress to require the Board to hold a hearing 
whenever a sufficient petition is filed in good faith pursuant 
to its terms. This conclusion is fortified, of course, by 
the consideration that any other construction would raise 
serious constitutional questions. 

Respondents argue that the court should not consider the 
crucial question as to whether a hearing is required by 
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Section 401(h) of the Act and suggest that this issue was 
not raised before the Board- This contention is extraordi¬ 
nary in view of the fact that the Board set for oral argu¬ 
ment the question: 

i 

“Whether the Board has legal power to • * * dis- j 
miss said petitions * * * without hearing.’’ 

j 

At the outset of his argument, Public Counsel asked Coun¬ 
sel for Petitioner to concede that the Board might as a j 
matter of discretion dismiss Panagra’s petition without 
hearing: j 

“I would like to ask counsel for Panagra or Pan 
American whether they concede that the Board may,! 
as a matter of discretion, properly dismiss their peti¬ 
tion and complaint without hearing.” (Transcript,! 
p. 92) | 

Counsel for Petitioner objected vigorously: 

“Not at all * * * it is our view that if this is a frivolous; 
petition the Board in its discretion may dismiss it with¬ 
out a hearing; but that this petition is not such a peti¬ 
tion and therefore a hearing is required.” (Transcript, 
pp. 92-93) | 

| 

Moreover, in his argument before the Board, Counsel fori 
Petitioner repeatedly urged: 

“we * * * believe that an immediate hearing upon 
our petition * * * is required * * (R. 31) 

“We have to go forward with a hearing.” (R. 36) 

“In any event, the Board must hold a hearing.’? 
(R. 36) j 

“Now, on the question of law, which is raised by the 
Board’s order, I simply want to say that I think the 
question of law is academic. Under these considera¬ 
tions and issues of public interest, a hearing should be 
held, and I am confident it will be held. This is not a 
frivolous case. This is a case of substance, brought 
in earnest and vigorously pressed, and on questions of 
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policy and law, such as we have here, it should be 
heard 

“As to whether a hearing is mandatory or not, the 
Act can be read in different ways by different people. 
I think that the difference in the language of 1002 and 
401(h) would suggest that a hearing is required.’’ 
(EL 49-50) 

The Board having been fully apprised of Petitioner’s posi¬ 
tion that Section 401(h) requires the Board to hold a 
hearing on any substantial petition filed thereunder, it fol¬ 
lows that this question is properly before this court on 
review of the Board’s order dismissing Panagra’s petition 
without hearing. May Department Stores Co. v. National 
Labor Relations Board, 326 U. S. 376, 386, n. 5 (1945). 

In Part II of its brief, Petitioner invokes in support of 
its position that a hearing is required under Section 401(h) 
the time honored canon of statutory construction that when 
a statute can be interpreted in two ways, one of which 
creates doubts as to constitutionality and one of which 
does not, the statute will be construed so as to avoid the 
constitutional question. Philadelphia Co. v. Securities and 
Exchange Commission, No. 9513, App. D. C., Oct. 28, 1948; 
Interstate Commerce Commission v. Oregon Washington 
Railroad and Navigation Co., 288 U. S. 14, 40 (1933). This 
argument in no sense involves an issue not urged before 
the Board. The issue before the Board and now before 
this court is whether Section 401(h), as enacted by Con¬ 
gress, requires the Board to hold a hearing before taking 
action on any substantial petition filed thereunder. It 
would be absurd to argue that a court in passing on a ques¬ 
tion of statutory construction could invoke only those con¬ 
siderations governing the proper interpretation of a 
statute which happen to have been considered by the ad¬ 
ministrative agency in the first instance. Moreover, even 
if the constitutional argument should he deemed by this 
court to raise an issue separate and distinct from the basic 
issue of statutory construction, it seems clear that the 


issue should be considered by this court Thus in Mawtir- 
facturers Ry. v. United States, 246 U. S. 457 (1918), the 
Supreme Court held that it should consider constitutional 
issues which were not urged before the Interstate Com¬ 
merce Commission: 

“* * * these cases recognize that matters of eonstitub 
tional right are not to be conclusively determined by 
the Commission; and we are not prepared to say that 
a party is debarred from attacking an order of the 
Commission upon constitutional grounds even though 
they were not taken in the hearing before that body 
* * * the issue is in this case and must be dealt with.” 
(pp. 489, 490) 

j 

Of similar effect is the decision of this court in Panitz v. 
District of Columbia, 112 F. 2d 39 (App. D. C. 1940). See 
further Chester C. F os gate Co. v. Kirkland, 19 F. Supp> 
152 (S. D. Fla. 1937). Nor would a different rule prevail 
where the statute expressly limits review to objections 
urged before the Authority. See American Power and Light 
Co. v. Securities and Exchange Commission , 141 F. 2d 606, 
613 (C. C. A. 1st 1944), affirmed 329 U. S. 90 (1946). Where; 
as here, the public interest looms large “overly nice scruj 
tiny of the pleadings and undue stress on alleged estop¬ 
pels” are out of place. W. R. Grace & Co. v. Civil Aero-r 
nautics Board , 154 F. 2d 271, 286 (C. C. A. 2d 1946). 

I 

The Requirements of Section 801 of the Act. 

The appropriate interpretation of Section 801 of the 
Act raises another problem of statutory construction which 
must be resolved by this court. After studying the briefs 
of respondents, we have nothing to add to our argument 
contained in Part IV of our brief, beyond remarking that 
the references of Respondent Civil Aeronautics Board to 
its practice of not keeping the President advised of pror 
ceedings under other sections of the Act which concern 
carriers engaged in foreign air transportation is hardly 
relevant to the procedure required under Section 401(h) 
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which concerns changes in the terms or effectiveness of 
certificates of public convenience and necessity. By its 
plain terms, Section 801 is applicable only to proceedings 
in respect of “certificates.’* With respect to Section 
401(h), moreover, the Board itself has recognized, as we 
pointed out on page 44 of our brief, that Section 801 re¬ 
quires that it transmit to the President a petition duly filed 
under Section 401(h) and that its decision on such a peti¬ 
tion must be approved by the President. Carribean Area 
Ca.se, Order Serial, E-1981, Docket No. 2246, July 20, 1948. 

Both respondents point out that if Petitioner’s view of 
the requirements of Section 801 is correct, the Board’s 
order dismissing Panagra’s petition without hearing has 
not been finalized by Presidential approval and accord¬ 
ingly is not a proper subject for judicial review. The 
Board in the proceeding under review and in its brief (p. 
40) has taken the position that Section 801 of the Act 
does not require it to transmit Panagra’s petition or its 
order dismissing that petition to the President. The Board 
thus maintains that its order is a final order and that no 
further agency action is required by the Act or contem¬ 
plated by the Board. The Board’s order is thus a final 
order for the purpose of invoking this court’s jurisdiction 
under Section 1006(a) of the Civil Aeronautics Act. An 
issue of law as to the validity of the Board’s action under 
the Act is involved which must be resolved by this court 
and will be determinative of the court’s jurisdiction. It is, 
of course, fundamental that a federal court has the inherent 
power to determine questions of law and fact upon which 
its jurisdiction depends, and for this purpose to construe 
and apply the statute under which it is asked to act. Chicot 
County Drainage District v. Baxter State Bank , 308 U. S. 
371 (1940); Texas <& Pacific By. v. Gulf, Colorado & S. F. 
Ry., 270 U. S. 266 (1926). See Green v. Obergfell, 121 F. 
2d 46 (App. D. C. 1941). 

The same problem is involved in Respondent Braniff’s 
argument that this court lacks jurisdiction to review the 
Board’s order in this case on the ground that this con- 
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troversy relates to a certificate for foreign air transporta- | 
tion and accordingly is not subject to judicial review under 
the decision of the Supreme Court in Chicago & Southern j 
Air Lines v. Waterman Steamship Corp., 333 U. S. 103 j 
(1948). Respondent Braniff has apparently missed the 
fundamental inconsistency between its positions in Part I 
and Part V of its brief, for if Panagra’s petition is an 
application in respect of a certificate for foreign air trans¬ 
portation and accordingly not subject to judicial review j 
under the doctrine of the Waterman case, it is for the same 
reason an application which must be transmitted to the | 
President under Section 801. Assuming that the court 
holds, as we think it must, that Panagra’s petition falls j 
within the scope of Section 801, the doctrine of the Water¬ 
man case would be applicable. But as noted above, this j 
possibility cannot deprive this court of jurisdiction to de¬ 
cide the issue of statutory construction which is determina¬ 
tive of its jurisdiction. Chicot County Drainage District 
v. Baxter State Bank, supra. 

It is thus apparent that the issue of statutory construc¬ 
tion which is determinative of the merits of this phase of 
the case is the identical issue which is determinative of 
this court’s jurisdiction in the premises. Assuming that 
the court agrees with petitioner that Section 801 requires 
the Board to transmit Panagra’s petition to the President 
before acting thereon and to submit its decision and pro¬ 
posed order to the President for approval, it follows that 
this court has no jurisdiction to review the order of the j 
Board here in issue both because it lacks necessary finality 
and because as an order subject to Presidential review, it | 
is not subject to judicial review under the doctrine of the 
Watermen case. In these circumstances, the proper dis- ! 
position of this action will be for the court to dismiss the 
petition and direct the Board to proceed in accordance with ! 
the requirements of the Act. This court was confronted 
with a similar situation in Southland Industries v. Federal 
Communications Commission , 99 F. 2d 117 (App. D. C. 
1938). In that case the court held that it had no jurisdic¬ 
tion to entertain the appeal, inasmuch as a petition for re- 


l 







8 


hearing was pending before the Commission at the time 
the appeal was filed. The court noted that the Commission 
had later dismissed the petition for rehearing without con¬ 
sideration. This the court said was error. The court dis¬ 
missed the appeal, with directions to the Commission to 
proceed in accordance with its opinion. It should be noted, 
moreover, that Section 1006(d) of the Civil Aeronautics 
Act specifically confers on the court the power “to order 
further proceedings by the Authority.” 

Respondents argue that the issue as to the requirements 
of Section 801 of the Act may not be urged in this proceed¬ 
ing, inasmuch as it was not argued before the Board. This 
contention is, of course, without merit. Panagra had no 
way of knowing at the time it appeared before the Board 
that the Board had failed to transmit its petition to the 
President as required by Section 801 and would further 
fail to submit its order dismissing that petition to the 
President. It was entitled to assume that the Board would 
fulfill its obligations to the President in accordance with 
the requirements of the Act. The issue was non-existent at 
the time your Petitioner filed its petition with the Board; 
it was non-existent when your Petitioner appeared in oral 
argument before the Board. It became an issue only when 
the Board issued its final order dismissing Panagra’s peti¬ 
tion without hearing. As the Supreme Court said in Na¬ 
tional Labor Relations Board v. Jones & Laughlin Steel 
Corp. y 331 U. S. 416 (1947) which involved a similar ques¬ 
tion under a similar statutory provision limiting review: 

“But the provision of §10 (e) * * * quite obvi¬ 
ously refers to objections that might have been but 
were not raised in the original proceeding before the 
Board. • • # [The issue first raised on review] was 
thus a matter which could not have been raised before 
the Board. And the failure of respondent to raise the 
then non-existent issue before the Board could not de¬ 
prive the court below of power to consider the issue 
once it did come into existence / 9 (pp. 427-28) 
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Panagra, of course, was not required to file a petition for 
reconsideration of the Board’s order of dismissal in order 
to perfect its rights of appeal. Where the law does not 
expressly make an application for a rehearing a condition 
precedent to judicial review, the Supreme Court has uni¬ 
formly held that no such application is required. Levers 
v. Anderson , 326 U. S. 219 (1945); Prendergast v. New' 
York Telephone Co., 262 U. S. 43 (1923). And this rule ha£ 
been codified in Section 10(c) of the Administrative Pro¬ 
cedure Act. 

Conclusion. 

For the reasons stated in our original brief and in this 
reply, we respectfully urge that this court set aside the 
order of the Civil Aeronautics Board of May 3, 1948, dis* 
missing the petition and complaint of Pan American-Grac^ 
Airways, Inc., and direct the Board to transmit Panagra’s 
petition to the President and to hold a hearing on said 
petition and complaint as required by the provisions of 
the Civil Aeronautics Act 

Respectfully submitted, 

Gerhard A. Gesell, 

701 Union Trust Building, 
Washington, D. C., 

Attorney for Petitioner. 

Charles F. Barber, 

Covington, Burling, Rublee & Shore, 

Of Counsel. 

| 

February 18,1949 
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PETITION OF PAN AMERICAN-GRACE AIRWAYS, 
INC, FOR REVIEW OF ORDER OF THE 

CIVIL AERONAUTICS BOARD ! 

Petitioner, Pan American-Grace Airways, Inc., (here¬ 
after called Panagra) respectfully represents to this Court 
that: 

I 

1 . 

| 

The Nature of the Proceedings as to Which Review 

Is Sought 

Panagra seeks review of an order of the Civil Aeronautics 
Board in certain proceedings entitled “In the Matter of 
Complaints and Petitions of Pan American-Grace Airways, 
Inc. and Pan American Airways, Inc. regarding the Latin 
American Certificate of Braniff Airways, Inc.” (Order Serial 
No. E-1495, Docket 3152, decided and served May 3, 1948). 
These proceedings are described more fully in Part 2 hereof. 











2 


2 . 

The Facts and Statutes upon which Jurisdiction is Based 

Panagra is, and for some time has been, an air carrier 
holding a certificate of public convenience and necessity for 
the transportation of persons, property and mail by air over 
various routes in South America serving points in the Canal 
Zone, Colombia, Ecuador, Peru, Bolivia, Brazil, Chile and 
Argentina. It is a corporation organized under the laws of 
the state of Delaware and has its principal place of business 
in the city and state of New York. 

Braniff Airways, Inc. (hereafter called BranifF) was 
authorized to engage in air transportation between certain 
points in South America by order of the Civil Aeronautics 
Board dated May 17, 1946. As of May 3, 1948, the date of 
the order for which review here is sought, Braniff had not 
inaugurated any service under any portion of this certificate. 

On September 30,1947 Panagra filed a petition and com¬ 
plaint with the Civil Aeronautics Board under Section 
401(h)* of the Civil Aeronautics Act, which, among other 
things, provides that the Board, on petition or complaint, 
“after notice and hearing, may alter, amend, modify or sus¬ 
pend any * * * certificate, in whole or in part, if the public 
convenience and necessity so requires * * *.” The petition 
and complaint sought, in addition to a general prayer for 
relief, the amendment or suspension of that portion of the 
South American certificate of Braniff relating to routes south 
of the Canal Zone. It was verified by Panagra’s President 
and contained pertinent factual allegations. The ultimate 
facts alleged, as supported by detailed information, included 
the following: 

(a) Substantial amendment or suspension of Braniff’s 
South American certificate is required by the public con¬ 
venience and necessity. 

*The petition and complaint was also filed under Section 1002(a) 
of the Act 
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(b) Braniff is contemplating operations in South 
America which are not in accord with the route prescribed 
in its certificate. 

(c) Neither the route for which Braniff was certifi¬ 
cated nor the route Braniff proposes to fly was ever found 
by the Board to be required by the public convenience and 
necessity. 

(d) Braniff proposes to develop its South American 
route in disregard of its obligations under its certificate' 

i 

(e) A series of executive agreements entered into by 

the President of the United States subsequent to the award 
of Braniff'S South American route with the governments 
of various countries to be served by that route as well as 
the failure of Braniff to obtain operating rights in Colom¬ 
bia and Argentina prevent Braniff from operating the 
route as certificated and leave the entire pattern and char¬ 
acter of its operations uncertain. j 

i 

(f) Conditions affecting air transportation in South 
America have substantially changed since the Braniff 
route was awarded. Experience since the award of the 
Braniff route has demonstrated that there is insufficient 
traffic to support two United States air carriers engaged 
in direct competition over parallel routes using identical 
equipment. 

(g) Operating expenses have substantially increased. 

(h) Inauguration of Braniff’s services will require 
a much larger capital outlay than originally contemplated 
and will place a far greater financial burden on the United 
States treasury, which must compensate Braniff in the 
form of mail pay subsidy for operating deficits. 

i 

(i) A number of foreign flag airlines have established 
services since the Braniff route was awarded which 
parallel Panagra’s services and BranifPs proposed serv¬ 
ices, thus already providing a multiplicity of routes and 
schedules exceeding the requirements of the traffic in 
the area. 
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Neither Braniff Airways, Inc. nor anyone else denied 
these allegations by appropriate verified answer. Pan Ameri¬ 
can Airways, Inc. filed on October 17, 1948 a comparable 
petition and complaint raising substantially similar issues as 
to that portion of BranifFs South American certificate author¬ 
izing operations between Houston and the Canal Zone. 
Panagra requested the Board to hold an immediate hearing 
on its petition and complaint This request was contained 
in the petition and complaint and was renewed on several 
subsequent occasions, both in waiting and orally, but the 
Board failed to set the matter down for hearing. 

On April 23,194S, the Board by Order Serial No. E-1438, 
ordered oral argument on designated issues. The order made 
Panagra and Braniff parties to the proceeding, and granted 
the petitions to intervene filed by Pan American and the 
Postmaster General. 

Pursuant to said order on April 29, 1948, an oral argu¬ 
ment before the members of the Board was had upon the 
following limited issues in relation to said petition and 
complaint: 

(i) Whether it was in the public interest to order 
immediate hearing upon all or part of the petition and 
complaint; and 

(ii) Whether the Board had the legal power to and 
should “at this time” dismiss the petition and complaint 
without hearing. 

No testimony was adduced at this argument and no 
documentary evidence was submitted to the Board. There¬ 
after, on May 3, 1948, the Board handed down an opinion 
and order dismissing the petition and complaint without 
hearing. This order was not submitted to the President of 
the United States for approval. 

This petition is filed for review of that order. This Court 
has jurisdiction to review the order under Section 1006 of 
the Civil Aeronautics Act of 1938 as amended (52 Stat. 
1024, 49 U. S. C. Section 646). 


The Relief Prayed 


Panagra prays that this Court review the order of the 
Board of May 3, 1948, that said order be set aside, and that 
this Court direct the Board to hold a hearing on the petition 
and complaint filed by Panagra with the Board as required 
by the provisions of the Act. Panagra asks such other relief 
as this Court may deem appropriate. 


The Points on which Petitioner Intends to Rely 

L 

i 

BranifTs South American certificate was void from its 
inception because it was issued pursuant to the affirmative 
direction of the President of the United States who in iko 
doing acted beyond the authority granted him in Section 801 
of the Act 


(a) Section 401(h) of the Civil Aeronautics Act makes 
a hearing mandatory upon a petition and complaint filed to 
alter, amend, modify or suspend a carrier’s certificate for 
foreign air transportation. 

(b) The action of the Board in dismissing the petition 
and complaint of petitioner is contrary to the directive of 
Section 1102 of the Civil Aeronautics Act in view of tfie 
substantial and material inconsistency between the United 
States air routes established by executive agreement and 
the air routes for which Braniff Airways, Inc. was certificated. 

(c) If a hearing is not mandatory under the Act as to 
all petitions filed under Section 401(h), it is nevertheless 
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mandatory as to any petition and complaint which, like 
that of Panagra in this instance, states substantial and 
material facts indicating that public convenience and neces¬ 
sity require amendment or suspension of a certificate. 

(d) Panagra’s petition and complaint alleged facts show¬ 
ing that public convenience and necessity require amendment 
or suspension of the Braniff route, and the Board’s action in 
dismissing without taking evidence was erroneous. 

(e) The issues upon which the Board heard oral argu¬ 
ment are not the issues raised by Panagra’s petition, and 
dismissal of the petition upon a determination of those issues 
was, therefore, an error of law. 

(f) The purported findings of fact recited by the Board 
as the basis for the dismissal are not supported by Panagra’s 
petition and complaint which constituted the only evidence 
of record. The Board improperly made findings based upon 
mere assertions of Braniff’s attorney and upon various un¬ 
specified records supposedly in the files of the Board. 

(g) The Board did not submit Panagra's petition or the 
order of dismissal to the President for approval as required 
by Section SOI of the Civil Aeronautics Act. 

Da/ted July 1, 1948 

Respectfully submitted, 

Pan American-Grace Airways, Inc. 

By. 

Harold J. Roig 

President 

Gerhard A. Gesell, 

James H. McGlothlin, 

Covington, Burling, Rublee, 

Acheson & Shorb, 

701 Union Trust Building, 

Washington, D. C. 

Attorneys for Petitioner. 
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State of New York, 1 

>ss • 

County of New York, \ * 

Harold J. Roig, being duly sworn, deposes and says that 
he is President of Pan American-Grace Airways, Inc., the 
petitioner herein; that he has read the foregoing petition and 
knows the contents thereof to be true; that the same is true to j 
his knowledge except as to matters therein stated to be alleged 
on information and belief and as to those matters he believes it 
to be true; that the reason why this verification is made by 
deponent and not by the petitioner is that the petitioner is a j 
corporation and deponent is an officer thereof, to wit, the j 
President. 


Harold J. Roig 

Sworn to and subscribed before me 
this 1st day of July, 1948 


Julia O’Neill 

Notary Public in the State of New York 
Residing in Kings County 
Kings Co. Clk’s No. 106, Reg. No. 94-0-9 
N. Y. Co. Clk’s No. 21, Reg. No. 158-0-9 
Queens Co. Clk’s No. 1900, Reg. No. 77-0-9 
Nassau County Clerk’s No. 1-0-49 
Certificates filed in Suffolk County 55S0 
Commission expires March 30, 1949 








